UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NORTH CAROLI NA
RALEI GH DI VI SI ON

I N RE: CASE NO.
LAURA MCFARLAND PASCHAL 05-06133-5- ATS
DEBTOR

ORDER | NTERPRETI NG 11 U.S.C. § 362(c)(3)(A) AND

ORDER EXTENDI NG AUTOMATI C STAY PURSUANT TO 11 U.S. C

§ 362(c)(3)(B)

The matter before the court is the Motion for Decl aratory Judgnent
and, inthe Alternative, for the Conti nuance of the Automati c Stay
filed by the chapter 13 debtor, Laura McFarl and Paschal . The debt or
requests that the court determ ne the neaning of 11 U S.C. 8§
362(c)(3)(A and, if the court determnes that the stay will term nate
under that section, that the court extend the autonmatic stay pursuant
to 11 U.S.C. § 362(c)(3)(B).

Al'l creditors and the chapter 13 trustee were servedwith the
nmot i on, no response was filed, and a hearing was held in Ral ei gh, North
Carolina on January 3, 2006.

Laura McFarland Paschal filed a petition for relief under
chapter 13 of the Bankruptcy Code on Decenber 8, 2005. Thisisthe
debt or’ s second chapter 13 case, and her prior case (Case No. 04-02457-
5- ATS) was di snm ssed on Novenber 10, 2005. Because Ms. Paschal’s

previ ous chapter 13 case was pendi ng and was di sm ssed wi t hi n t he one-

year period before she commenced her present case, 8 362(c) (3) (A my



apply, and the automati c stay under 8 362(a) nmay, to sone extent,
termnateonthethirtieth day after her petitionwas filed. The first
i ssue beforethe court i stowhat extent does § 362(c)(3)(A) term nate
the stay?

Section 362(c)(3), which was added to t he Bankrupt cy Code by t he
Bankr upt cy Abuse Preventi on and Consuner Protecti on Act of 2005, Pub. L.
No. 109-8, § 302 ("BAPCPA"), provides

(c) Except as providedin subsections (d), (e), (f), and
(h) of this section--

* * %

(3) if asingleor joint caseis filedby or agai nst
debt or who i s anindi vidual in acase under chapter 7,
11, or 13, andif asingleor joint case of the debtor
was pendi ng wi t hi nthe precedi ng 1-year period but was
di sm ssed, other than a case refil ed under a chapter
ot her than chapter 7 after di sm ssal under section
707(b) - -
(A) the stay under subsection (a) wth respect to
any action taken with respect to a debt or
property securing such debt or with respect to
any | ease shall termnate with respect to the
debtor on the 30th day after the filing of the
| ater case;
(B) on the notion of a party in interest for
continuation of the automatic stay and upon
noti ce and a hearing, the court may extend t he
stay in particular cases as to any or all
creditors (subject to such conditions or
limtations as the court may then i npose) after
notice and a hearing conpleted before the
expiration of the 30-day periodonlyif the party
ininterest denonstrates that the filing of the
| ater caseisingoodfaithastothecreditors
to be stayed; and
(C) for purposes of subparagraph (B), acaseis
presunptively filed not ingood faith (but such



presunption may be rebutted by clear and
convi ncing evidence to the contrary)--
(i) as to all creditors, if--
(1) nore than 1 previ ous case under
any of chapters 7, 11, and 13 i n whi ch
the individual was a debtor was
pendi ng w t hi n t he precedi ng 1-year peri od;
(I'l') a previous case under any of
chapters 7, 11, and 13 in which the
i ndi vi dual was a debtor was di sm ssed
wi t hin such 1-year period, after the
debtor failed to--
(aa) file or anend the petition
or ot her docunents as required by
thistitleor the court wthout
substanti al excuse (but nere
i nadvertence or negligence shall
not be a substantial excuse
unl ess t he di sm ssal was caused
by t he negl i gence of the debtor's
att orney);
(bb) provi de adequat e protection
as ordered by the court; or
(cc) performthe terns of a pl an
confirmed by the court; or
(1'1'1) there has not been a substanti al
change in the financial or personal
affairs of the debtor since the
di sm ssal of the next npst previous
case under chapter 7, 11, or 13 or any
ot her reason to conclude that the
| ater case will be concl uded- -
(aa) if a case under chapter 7,
with a discharge; or
(bb) if acase under chapter 11
or 13, with a confirned pl an t hat
will be fully perforned; and
(i1) as to any creditor that commenced an
action under subsection (d) in a previous
case i n which the individual was a debt or
if, as of the date of dism ssal of such
case, that actionwas still pending or had
been resol ved by term nati ng, conditi oni ng,
or limtingthe stay as to acti ons of such
creditor[.]



11 U.S.C. § 362(c)(3).

I n an Act i n whi ch head- scratchi ng opportunities abound for both
attorneys and judges ali ke, 8 362(c)(3)(A) stands out. It usesthe
anor phous phrase "with respect to" atotal of four tinmes inshort order
and r ai ses questi ons about t he meani ng of the words "action taken," and
"to the debtor.™ The | anguage of the statute is susceptible to
conflictinginterpretations, andif readliterally, would applyto
virtually no cases at all. In sum it’'s a puzzler.

The court’s anal ysi s begins with thelanguage of statute. "It is
an axi omof statutory interpretation that the plain nmeaning of an
unambi guous st at ut e governs, barring exceptional circunstances."”

Wachovi a Bank, N.A. v. Schm dt, 388 F. 3d 414, 416 (4th Cir. 2004).

Section 362(c)(3)(A), however, is far frombei ng unanbi guous.! The

Fourth Circuit recently enphasized inlnre Coleman, 426 F. 3d 719 (4th

Cir. 2005), that "[i]n anal yzi ng statutory | anguage, [courts] mnust
first ‘determ ne whether the | anguage at issue has a plain and
unambi guous nmeani ng.’" Col eman, 426 F. 3d at 725 (4th Cir. 2005),

quoti ng Robi nson v. Shell G 1 Co., 519 U. S. 337, 340, 117 S. G. 843,

846 (1997). That analysisis "guided"‘byreferencetothelanguage

itself, the specific context inwhichthat | anguage i s used, and t he

!Seelnre Collins, -- B.R --, 2005 W. 3163962 (Bankr. D. M nn.
2005) n.8 (statute "l eaves |large uncertainties as to just which
creditors are freed of court restraint after the 30-day period").
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br oader context of the statute as awhole.’" Col eman, 426 F. 3d at 725,

quoting Shell GI, 519 U. S. at 341, 117 S. Ct. at 846.

Read literally, 8 362(c)(3) applies only under a very narrow set
of facts. It says, in relevant part,

if asingleor joint caseis filed by or agai nst debt or who

i s anindividual inacase under chapter 7, 11, or 13, and

if asingleor joint case of the debtor was pending within

t he preceding 1l-year period but was dism ssed .
Parsing this | anguage, the court first notes that a "case" is not
filed: Apetitionisfiled, after which a caseis opened. Next, the
statute directs that the case nust be filed by "[a] debtor whois an

i ndi vi dual in a case . For a debtor to be anindividual ina
caseinthe present tense, a case nust still be pending. Thus, this
sectionliterally applies only to a debtor who has a chapter 7, 11, or
13 case open when a new petition is filed by or against that
individual. Finally, asingleor joint case of the debtor had to be
"pendi ng wi thin the precedi ng 1-year period but was di sm ssed."” Taken
all together, the section only applies toindividuals who have had

t hree cases pending in one cal endar year: one case that has been

di sm ssed, one case that is still pending whenthe petitionat issueis

filed, and the new case that is before the court for determ nation.?2

’Section 362(c)(4)(A) (i) uses the same | anguage, except that it
i ncludes a debtor who i s an i ndividual under title 11, as opposedto
thelimtationtochapters 7, 11 or 13in 8 362(c)(3). Arguably, that
sectiononly appliesif adebtor has had two cases di smssedwithinthe
prior year, a third case is pending, and a new case is filed.
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Al t hough t hi s court has al ready had two cases after the effective
dat e of BAPCPA i n which debtors filed petitions whiletheir prior cases
were still pending, in neither case was anot her pri or case di sm ssed
wi thin the precedi ng one-year period. Such a circunstance i s not
likelytooccur, and aliteral readi ng of the statute woul drender the
st at ut e neani ngl ess, and undoubt edly be contrary to what Congress
i ntended. The "pl ai n nmeani ng of | egi sl ati on shoul d be concl usi ve,
except inthe ‘rare cases [in which] theliteral application of a
statutewill produce aresult denonstrably at odds with the intentions
of its drafters.”” 1In such cases, the intention of the drafters,

rat her than the strict | anguage, controls.” United States v. Ron Pair

Enterprises, Inc., 489 U.S. 235, 109 S. C. 1026, 1031 (1989) (internal

citation omtted).

Al t hough arguably contrary tothe statute’s literal | anguage, the
court considers the statute to apply in a situation, such as is
presently before the court, inwhichadebtor files apetitionafter
t he di sm ssal of a prior case that was pendi ng wi thinthe precedi ng
one-year period. O herw se §8 362(c)(3)(A) wouldineffect have no
meani ng.

The debtor concedes that 8§ 362(c)(3)(A) does term nate the
automatic stay to some extent, but maintains that its application
shoul d be narrow y construed. Specifically, the debtor argues that the

stay only termnates with respect to "acti ons taken" by creditors prior



t o bankruptcy. Accordingto Ms. Paschal, there were no "actions taken"
agai nst her by any creditor prior to her current bankruptcy case, and,
consequently, no protection provi ded by t he autonati c stay shoul d be
term nated by 8 362(c)(3)(A).

The avai | abl e | egi sl ati ve hi story, however, suggests that Congress
intended that 8 362(c)(3)(A) term nateall of the protections of
t he automati c stay. The report of the House Judiciary Conm ttee states
t hat t he BAPCPA "anmends section 362(c) of the Bankruptcy Code to
term nate the automatic stay within 30 days in achapter 7, 11, or 13
case fil ed by or agai nst an i ndi vidual if such individual was a debt or

inapreviously di sm ssed case pendi ng wi thin the precedi ng one-year

period." E-2Collier on Bankruptcy App. Pt. 10(b) at App. Pt. 10-333
(15t h ed. Rev. 2005) (quoting Report of the Committee on the Judiciary,
House of Representatives, to Acconpany S. 256 (April 8, 2005)).

When a statute i s anbi guous, asis 8 362(c)(3)(A), legislative
hi story is helpful and may be considered. However, it is not
controlling, especially incircunmstances where the | anguage of the
statute, although anbi guous, contradicts the intention expressedinthe
| egi slative history.

| f Congress intended for 8 362(c)(3)(A) to termnate all
provi sions of the automatic stay it could have clearly saidso, asit
did in 8 362(c)(4)(A)(i). Section 8 362(c)(4)(A) (i) provides

if asingleor joint caseis filed by or agai nst a debtor
who i s an individual under this title, and if 2 or nore
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singl e or joint cases of the debtor were pending withinthe

previ ous year but were di sm ssed, other than a caserefiled

under section 707(b), the stay under subsection (a) shall

not go into effect upon the filing of the later case[.]

| f Congress wantedtoterm nate the stay of all the protections
of the automatic stay in 8 362(c)(3)(A), it could easily have used
| anguage simlar to that in 8 362(c)(4)(A) (i) ("the stay under
subsection (a) shall not gointo effect uponthefilingof thelater
case"). Congress instead chose to describe the term nation of stay
quite differently.

The Court of Appeal s for the Fourth Grcuit recently observed t hat
the use of a particular phrase in one statute but not in another
"merely highlights the fact that Congress knewhowto i ncl ude such a
[imtationwhenit wanted to." Col eman, 426 F. 3d at 725. The Col enan
court al so quoted the Suprene Court’s clear directiveonthis topic:
"Wher e Congress includes particul ar | anguage i n one section of a
statute but omts it inanother, it is generally presunedthat Congress

acts intentionally and purposely in the disparate inclusion or

exclusion." Keene Corp. v. United States, 508 U. S. 200, 208, 113 S.

Ct. 2035, 2040 (1993) (internal quotation marks and alterations

omtted), quotedin Col eman, 426 F. 3d at 725-6. Since Congress, in

term nating aspects of the automatic stay in 8 362(c)(3)(A), chose
| anguage that is sovastly different than the straightforward | anguage
it used when it termnated all protections of the stay in §
362(c)(4)(A) (i), the court concludes that §8 362(c)(3)(A) is not as

8



broad as 8 362(c)(4)(A) (i) and that all of the protections of the
automatic stay are not elimnated by 8 362(c)(3)(A).

The | anguage of 8 362(c)(3)(A) isalsosignificantly different
than that usedin 8 362(c) (1) and 8 362(c)(2). Sections 362(c)(1) and
362(c)(2) provide

[ e] xcept as providedin subsections (d), (e), (f), and (h)

of this section--

(1) the stay of an act agai nst property of the estate
under subsection (a) of this section continues until
such property is no |longer property of the estate;
(2) the stay of any ot her act under subsection (a) of
this section continues until the earliest of--

(A) the time the case is closed,;

(B) the tinme the case is dism ssed; or

(C) if thecaseis acase under chapter 7 of this

title concerning anindividual or a case under

chapter 9, 11, 12, or 13 of thistitle, thetine
a discharge is granted or denied[.]

Both § 362(c) (1) and 8 362(c)(2) containtheterm"act" whichis
quitedifferent that theterm"action taken" that Congress usedin §
362(c)(3)(A). "It isaprincipleof statutory interpretationthat
di fferent words used inthe sane statute shoul d be assi gned di fferent
meani ngs whenever possi ble." Schmdt, 388 F. 3d at 418-19. Further,
the "use of different terms withinrelated statutes generally inplies

t hat different neani ngs were i ntended." Schnmi dt, 388 F. 3d at 419

(quoting Cunni nghamv. Sci bana, 259 F. 3d 303, 308 (4th Cir. 2001)

(quoting 2A Norman J. Singer, Sutherland s Statutes and Statutory

Construction 8 46. 06, at 194 (6th ed. 2000))). Theterm"act" andthe



term "action taken" are not synonynous, and the difference is
significant.

The term"act" i s much broader thanthe term"action taken.” The
term"act" is used in several subsections of the automatic stay;
specifically, theterm"act" appears in 8§ 362(a)(3)("anyact to obtain
possessi on of property of the estate or of property fromthe estate or
t o exercise control over property of the estate"), 8§ 362(a)(4)("anyact
to create, perfect, or enforce any |lien against property of the
estate"), 8 362(a)(5)("any act to create, perfect, or enforce agai nst
property of the debtor any liento the extent that suchlien secures a
claimthat arose before the comencenent of the case under this
title"), and 8 362(a)(6)("any act to collect, assess, or recover a
cl ai magai nst t he debtor that arose before the cormencenent of the case
under this title").

The term"action" al so appears i n a subsecti on of the automatic
stay. Section 362(a)(1l) provides that the stay operates to prohibit

(1) the comrencenent or continuation, includingtheissuance

or enpl oynent of process, of ajudicial, admnistrative, or

ot her acti on or proceedi ng agai nst t he debtor that was or

coul d have been commenced bef ore t he commencenent of the

case under thistitle, or torecover a clai magai nst the

debt or that arose before the commencenent of the case under

this title[.]

As used in 8 362(a)(1l) theterm"action" contenpl ates a fornal

judicial, adm nistrative or sim | ar undertaking. The use of the term

"action" in 8 362(b) al so connotes formal activity. The term"action"
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appears in § 362(b) (1) ("commencenent or continuation of a crim nal
action or proceeding"); 8 362(b)(2)(A) ("comencenent or continuation

of acivil action or proceeding"); 8 362(b)(4) ("action or proceeding

by a governnental unit or any organi zati on exerci si ng aut hority under
t he Convention on the Prohibition of the Devel opnent, Producti on,
St ockpi l'i ng and Use of Chem cal Weapons and on Their Destruction");
8§ 362(b)(8) (actionto foreclose by Secretary of Housi ng and Ur ban
Devel opnment); 8 362(b)(14) ("action by an accrediting agency"); 8
362(b) (15) ("action by a State |icensing body"): § 362(b)(16) ( action
by a guaranty agency defi ned by H gher Education Act of 1965); and

8 362(b) (22) (continuation of evictionaction); and 8§ 362(b) (25)(A) and

(B) (action by securities self regulatory organi zation). "Action" al so

appears in § 362(c)(3)(Q(ii), referring to comrenci ng anacti on under
subsection 8 362(d), aformal notionfor relief fromthe automatic
st ay.

Based on the usage of the term"action" in 8 362(a)(1), 88
362(b)(1),(2)(A),(4),(8),(14),(15),(16),(22), and (25)(A and (B), and
8§ 362(c)(3)(O(ii), the court concludes that the term"acti on" neans a
formal action, such as ajudicial, admnistrative, governnental , quasi -
judicial, or other essentially formal activity or proceeding.?

Furthernore, the actionwi th respect towhichthe stay termnatesis an

The term" proceedi ng" i s used i n subsections (a)(1), (a)(8), and
(c)(3)(A) of 8362, andthe court considerstoterm"action" as usedin
8 362(c)(3)(A) to include "proceedings."
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"action taken," which neans an actioninthe past, prior tothe filing
of the debtor’s bankruptcy petition.

It can be argued that the term "action"” neans "acts," that
8§ 362(c)(3)(A) termnates the stay wwth respect toall "acts," and t hat
any ot her interpretati on woul d render superfluous 8§ 362(c)(3)(B), which
allows apartyininterest tonovetocontinuethe stay asto "any and
all creditors,"” and 8 362(c)(3)(C) (i), which provides a presunption
that acaseisnot filedingoodfaithwthrespect to"all creditors.”
The court acknow edges that thereferenceto "all creditors” my seem
over |y expansi ve, but many provi si ons added t o t he Code by BAPCPA do
not al ways dovetail very neatly. The court’s construction of theterm
"action taken" does not create a conflict or ambiguity between
§ 362(c)(3)(A) and § 362(c)(3)(B) and § 362(c)(3)(QO (i), nor does it
render those sections redundant or superfluous. The court is not
persuaded by this potential argunent andrelies instead onthe well-
establ i shed princi pl es of statutory construction previously di scussed. 4

Inthis case the uncontested evidence is that no acti ons were

t aken agai nst the debtor prior to bankruptcy. Accordingly, the court

%'t is alsoreassuringtonotethat policy considerations support
the court’s interpretation. Ceditors who have initiated an action of
t he ki nd descri bed above have i nvested ti me and noney, and it nmakes
sense that Congress intended to termnate the stay as to them
Furthernore, Congress’s decisiontolift the automatic stay after 30
days inthese situations fostersclarity and certainty. Creditors who
have brought an actionw || knowwho they are. O her creditors, who
have not, will know, i nthe situations where 8 362(c)(3)(A applies,
that the automatic stay still is in effect.
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concl udes that no protections of the automatic stay aretermnatedin
this case by 8§ 362(c)(3)(A) andthat it i s not necessary to continue
the automatic stay under 8 362(c)(3)(B).

The court notes that there renmai n other i ssues wth respect to §
362(c)(3)(A). Yet to be decidedisthenmeaningin 8 362(c)(3)(A) of
theterm"wi threspect tothe debtor.” If thestayisliftedastoan
"action taken," does the stay term nate with respect to property of the
estate or only with respect to the debtor? That is an interesting
guestion that need not be decided in this case.?®

Al t hough a conti nuation of the stay i s not needed, neverthel ess,
as the court stated previously, §362(c)(3)(A) is apuzzler, and no
doubt it will be the subject of futurejudicial interpretations. Wile
the court is confident inits decision, inthe event that sone hi gher
court may coneto a di fferent conclusion, the court will continuethe
stay astoall creditors pursuant to 8 362(c)(3)(B). The court finds

t hat t here was no response to the debtor’s noti on and t hat she has by

G ven the court’s ruling this is no longer an issue. The
statutory construction issues presented by t he Code provi si ons added by
t he BAPCPA ar e conpl ex, and the court woul d rat her resol ve t hemwi t hout
t he pressure of short timelimtations. Thecourt is well aware that
t he devel opnent of case lawto map t he paranmeters of newl egi sl ation
requires care, caution, and tinme, and its interpretation of this
statuteisintentionally as narrowin scope as i s appropri ate under the
facts of this case. The court is especially cautious giventhat this
order is enteredinacaseinwhichtheissues were uncontested, and no
argument was present ed by any creditor that nmay be affected by t he
court’s ruling.
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clear and convincing evidence overcome the presunmption in 8§
362(c)(3)(C) that her case was not filedingoodfaith.® Accordingly,
the court, as a precaution, grants the debtor’s alternative request
that the automatic stay be continued as to all of the debtor’s
creditors pursuant to 8 362(c)(3)(B).

SO ORDERED.
DATED: January 6, 2006

A. Thomas Small
United States Bankruptcy Judge

The debtor’s prior case was disnmissed for failure to nmake
required plan paynments. Her ability to make t he pl an paynents i n her
first case depended on funds contributed by her fiancée. When her
relationship with her fiancé ended, so did his contributions. Her
circunstances are now quite different. She now has dependabl e
enpl oynment and has noved to a | ess expensive residence.
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