IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In re: §
David Keith Jackson and §
Lynn E. Jackson, § Case No, 06-36789
§
Debtors. §
MEMORANDUM OPINION

The Jacksons filed their most recent bankruptcy petition on December 4, 2006. Cn
December 5, 2006, Wells Fargo Bank, N.A. foreclosed on the Jacksons’ home. This Court must
determine whether the state court foreclosure sale violated the automatic stay.

Summary of Conclusion

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 established a
new eligibility requirement on individual debtors. The Act provides that “an individual may not
be a debtor under this title unless such individual has” received timely credit counseling from an
approved agency. 11 U.S.C. § 109(h) (emphasis added). Ms. Jackson did not receive any credit
counseling; Mr. Jackson did not receive counseling from an approved agency. Accordingly, they
were not eligible to be debtors under the Bankruptcy Code on the date of their petitions.

The automatic stay imposed by the Bankruptcy Code only arises when a petition is filed
under § 301, 302 or 303 of the Bankruptcy Code. Section 302 (the section applicable to the
filing of a joint case) provides that a “joint case under a chapter of this title 1s commenced by the
filing with the bankruptcy court of a single petition under such chapter by an individual that may
be a debtor under such chapter and such individual’s spouse.” 11 U.S.C. § 302(a) (emphasis

added). Because a petition must be filed by an individual who may be a debtor (§ 302) and this



petition was filed by individuals who may not be a debtor (§ 109(h)), the automatic stay was not
invoked when the Jacksons filed their bankruptcy petition.
Background

The Court held an oral hearing on this matter on January 12, 2007. Because the
eligibility issues were uncontested, the Court did not conduct an evidentiary hearing.
Nevertheless, the Court heard the equitable arguments raised by the Jacksons and by Wells
Fargo. The Court believes that the eligibility issue leaves no room for the Court’s exercise of its
equity powers. If the Court is in error, then there are substantial equitable arguments to be
considered at an evidentiary hearing.

This is the sixth bankruptcy petition filed by Mr. or Mrs. Jackson since 2001 and the third

petition filed in 2006. The following table highlights certain relevant information:

Case Number | Date Filed/ Who Filed Disposition Action by
Chapter Wells Fargo

01-37168 July 2, 2001 Mr. Jackson Dismissed on None'
Chapter 13 September 7, 2001

02-32320 March 4, 2002 Mr. and Mrs. | Dismissed on July None'
Chapter 13 Jackson 10, 2003

03-34726 March 31, 2003 Mr. and Mrs. Dismissed on July None'
Chapter 7 Jackson 16, 2003

06-30071 January 3, 2006 Mr. Jackson Dismissed on None
Chapter 13 February 27, 2006

with 180-day bar
against refilling

06-34672 September 5, 2006 | Mr. Jackson Dismissed on Motion for
Chapter 13 October 6, 2006 for | relief from stay
failure to pay filing filed
fee
06-36789 December 4, 2006 | Mr. and Mrs. Current petition Motion to
Chapter 13 Jackson annul stay

' Wells Fargo alleges that it did not advance funds to the Jacksons until January 23, 2004,




Wells Fargo alleges that it advanced $204,400 on a note secured by a deed of trust on the
Jacksons’ home. According to Wells Fargo, the note was dated January 23, 2004, with a first
payment due on March 1, 2004. Only one payment has been credited on the note. Accordingly,
Wells Fargo alleges that it has not received any payments for the monthly installments due from
April 2004 through December 2006. On the facts as alleged by Wells Fargo, the Jacksons have
made one payment and missed thirty-three payments.

However, the facts are contested. The Jacksons allege that they attempted to send some
payments to Wells Fargo, but that Wells Fargo refused the payments. Moreover, the Jacksons
allege that their defaults must be considered in light of Mr. Jackson’s military service.
According to Mr. Jackson, he was recalled into active military service on February 14, 2004. As
a consequence of his recall, his income decreased by 50%. Mr. Jackson alleges that he was
deployed to Kabul, Afghanistan, for one year. He alleges that he returned in February 2005. In
August 2005, he was redeployed for overseas service for an additional year. Mr, Jackson states
that he retired from active service in August 2006.

The Jacksons attribute their multiple filings to the substantial decrease in Mr. Jackson’s
income and to their inability to retain counsel. They allege that they have made attempts to
locate counsel, but that they have been unable to retain assistance. Additionally, Mr. Jackson
attempted to obtain credit counseling through the military, but did not receive counseling from
an approved agency.

Relief Sought by Wells Fargo
Wells Fargo seeks to annul the automatic stay to validate their December 5, 2006

foreclosure sale. If a stay arose upon the filing of the Jackson’s bankruptcy petition, then Wells



Fargo alleges that the absence of payments and the repeated bankruptcy filings justify the
retroactive annulment of the automatic stay.

The automatic stay may be retroactively annulled. 11 U.S.C. § 362(d). The Fifth Circuit
has repeatedly held that actions taken in violation of the automatic stay are voidable, not void. in
re Coho Resources, Inc., 345 F.3d 338, 344 (5th Cir. 2003). “[Al]ctions taken in violation of an
automatic stay are not void, but rather [ ] they are merely voidable, because the bankruptey court
has the power to annul the automatic stay pursuant to section 362(d).” Picco v. Global Marine
Drilling Co., 900 F.2d 846, 850 (5th Cir. 1990). A bankruptcy court has broad discretion with
respect to whether to annul the automatic stay. In re Jones, 63 F.3d 411, 412 n. 3 (5th Cir.
1995). Although the Fifth Circuit has not explicitly articulated the factors that must be
considered by a bankruptcy court with respect to an annulment of the stay, it has adopted the
Eleventh Circuit's explanation of the basis of annulments under § 362 as set forth in /n re Albany
Partners, Ltd, 749 F.2d 670 (11th Cir. 1984). See In re Pinetree, 876 F.2d 34, 37-38 (5th Cir.
1989).

The Eleventh Circuit explained annulment as follows:

[Section] 362(d) expressly grants bankruptcy courts the option, in fashioning

appropriate relief, of “annulling” the automatic stay, in addition to merely

“terminating” it. The word “annulling” in this provision evidently contemplates

the power of bankruptcy courts to grant relief from the stay which has retroactive

effect; otherwise its inclusion, next to “terminating”, would be superfluous. As is

stated in 2 Collier's Bankruptcy Manual ¥ 362.06 (3d Ed.1983):

“In addition to the obvious power to ‘terminate’ the stay, [§ 362(d) ] also gives

the bankruptcy court the power to ‘annul’ the stay. The difference between the

two is that an order annulling the stay could operate retroactively to the date of

the filing of the petition which gave rise to the stay, and thus validate actions

taken by the party at a time when he may have been unaware of the existence of

the stay. On the other hand, an order terminating the stay would be operative only
from the date of its entry.”



To similar effect is the advisory committee's note accompanying former
Bankruptey Rule 601(c), a predecessor to § 362(d), which explains the role of
annullment as follows:

“This rule consists with the view that - an act or proceeding [against property in
the bankruptcy court's custody taken in violation of the automatic stay] is void,
but subdivision (c) recognizes that in appropriate cases the court may annul the
stay so as to validate action taken during the pendency of the stay.”

Accordingly, we hold that § 362(d) permits bankruptcy courts, in appropriately
limited circumstances, to grant retroactive relief from the automatic stay.

In this case, unlike the example from Collier quoted above, appellees were aware
of Albany Partners' bankruptcy filing when they conducted the foreclosure sale.
Appellant contends that appellees thus acted at their peril, and should not have
been granted retroactive relief from the stay. Appellant relies on the case of In Re
Eden Associates, [13 B.R. 578 (Bankr. S.D.N.Y. 1981) ], in which the bankruptcy
court dismissed a Chapter 11 petition upon similar facts, but declined to give
effect to a foreclosure sale, conducted after the filing of the bankruptcy petition,
where the foreclosing party knew of the filing and of the debtor's claimed interest
in the property. 13 B.R. at 585.

We acknowledge that the important congressional policy behind the automatic
stay demands that courts be especially hesitant to validate acts committed during
the pendency of the stay. Even so, we cannot say that the bankruptcy court abused
its discretion by granting such relief in this case, particularly in light of the
finding that the petition was not filed in good faith, We also find it significant that
Albany Partners' asserted interest in the subject property was previously litigated
in appellees' possessory action against Ocean View, and was rejected by the
Dougherty County Superior Court. Apparently no such prior adjudication of
interests was present in the Eden case. Considering the close relationship between
Ocean View and Albany Partners and the fact that Albany Partners chose not to
intervene in the prior action, the bankruptcy court could reasonably hold that
appellees were entitled to rely upon the previous judicial determination and to
proceed with the foreclosure sale on the assumption that the Ramada Inn was not
part of the bankruptcy estate. Accordingly, the bankruptcy court did not err in
granting relief in the form of an annullment of the stay ab initio.

In re Albany Partners, Ltd., 749 F.2d at 675-76.
This Court agrees that it should utilize its power to annul the automatic stay with

hesitation. Moreover, there is no question that the facts alleged by the Jacksons (if proven after



an evidentiary hearing) would create substantial equities in favor of the Jacksons that would need
to be weighed against the equities in favor of Wells Fargo.
Effect of Petition

Despite these substantial equitable considerations, the Court must determine whether the
automatic stay arose with the filing of the Jacksons’ petition.

This Court previously framed the legal question as: Did Congress intend to impose an
eligibility requirement on putative debtors, but also intend for an ineligible person to receive the
benefits of the automatic stay? In re Salazar, 339 B.R. 622, 624 (Bankr. S.D. Tex. 2006). This
Court finds it implausible to believe that Congress specifically identified people to exclude from
the bankruptcy process, yet permitted those same people to benefit from one of bankruptcy’s
most powerful protections: the automatic stay. /d.

Both logic and the statute dictate that no automatic stay arises on the filing of a petition
by an ineligible person.

Other Views

Nevertheless, there are cogent arguments that the automatic stay should apply to a case
filed by an ineligible debtor. The most articulate argument supporting that position was framed
by Judge Steen in In re Jones, 352 B.R. 813 (Bankr. S.D. Tex. 2006). The issue in Jones was
whether a debtor’s petition should be dismissed or whether a debtor’s case should be dismissed
when the debtor filed without having first obtained credit counseling. Judge Steen concluded
that the case should be dismissed. {n re Jones, 352 B.R. at 823-35. He reached this decision, in
part, because a dismissal of the petition (rather than a dismissal of the case) would create

uncertainty as to the applicability of the automatic stay.”

? Judge Steen’s opinion is more thorough and articulate than the summary set forth herein.



One of the foundations of /n re Jones is the conclusion that Salazar must rely on the
principal that the filing of a petition by a person who is not eligible to file a bankruptcy petition
does not invoke the Court’s subject matter jurisdiction. Id. at 819. The Fifth Circuit has
previously considered whether a motion to dismiss a petition for an absence of eligibility is the
equivalent of a motion to dismiss for an absence of subject matter jurisdiction. In re Phillips,
844 F.2d 230 (5th Cir. 1988). The Fifth Circuit held that the issues were distinct. /d. at 235-36°
(“While the instant case did not involve a denial of a motion to dismiss for lack of subject matter
jurisdiction, but rather a denial of a motion to dismiss based on the defense that the debtor was
ineligible, we nevertheless are convinced that the instant order was non-final.”). Having
concluded that eligibility was non-jurisdictional, the Fifth Circuit explained its reasoning at
length in note 2 to Phillips. The Fifth Circuit concludes: “The Bank [] argued that eligibility
under § 109(g) raised an issue of subject matter jurisdiction. We disagree.... [E]ligibility does
not raise an issue of subject matter jurisdiction.” fd. at 235 n.2.

As the Fifth Circuit teaches in Phillips, ““[i]n a sense, every decision by a court to grant or
withhold relief involves ‘jurisdiction’—its exercise not its lack.” In re Phillips, 844 F.2d at 235,
n.2 {(quoting In re Republic Trust & Sav. Co, 59 B.R. 606, n.1 (Bankr. N.D. Okla 1986)).
Ineligible debtors file petitions. Upon the filing of a petition, the court has jurisdiction over the
purported bankruptcy case until it determines that the putative debtor is ineligible to be a debtor
and the court strikes or dismisses the petition. Such petitions should not culminate in cases.

They do not invoke the automatic stay.

¥ In note 2 of Phillips, the Fifth Circuit favorably quotes a 1981 Minnesota bankruptey court decision that refers to
dismissing a “case” based on ineligibility. However, in its evaluation of the situation, the Court notes that Congress
has provided creditors with the opportunity to file a motion to “dismiss the petition.” In re Phillips, 844 F.2d at 235
n.2. The issue of whether the automatic stay arises on the filing on a petition by an ineligible person was not
addressed in Phillips. This Court concludes that the Fifth Circuit did not consider the distinction between the
dismissal of a petition and the dismissal of a case because that issue was not present in Phillips.



The lynchpin of Jones is the following statement: “One cannot say that eligibility to be a
debtor is critical to the commencement of a case but nevertheless maintain that eligibility to be a
debtor is not jurisdictional.” In re Jones, 352 B.R. at 819. This Court does not understand why
that statement must be true. Jones holds that cases filed by ineligible debtors must be dismissed.
But, the statute gives a lengthy list of potential reasons to dismiss a chapter 13 bankruptcy case.
11 U.S.C. § 1307(c). Ineligibility is not included in the list. Of course, the list is not an
exclusive list, but an issue as important as eligibility would surely be on the list if a case is
commenced by the filing of an ineligible person.

Perhaps more importantly, § 1307(c) does not provide for mandatory dismissal. Section
1307 provides that the court “may dismiss a case” and the term “may” customarily connotes
discretion. Jama v. Immigration and Customs Enforcement, 543 U.S. 335 (2005). Of the many
published opinions (including Jones) that have considered the application of § 109(h), only one
has considered its dismissal obligation to be discretionary. [n re Hess, 347 B.R. 489 (Bankr. D.
Vt. 2006). Many cases, like Jones, lament the absence of discretion.

If the Court were permitted any discretion about whether Debtor’s exigent
circumstances were valid cause for a 10 day extension of time, the Court would
exercise that discretion in favor of allowing this bankruptcy case to continue. ...

But the U.S. Trustee has filed a motion to dismiss in this case and Congress
allowed bankruptcy judges no discretion.
In re Jones, 352 B.R. at 816. However, if the Jones analysis is correct, then the Court must
reach a determination as to whether there is cause for dismissal pursuant to § 1307(c). In re
Hess, 347 B.R. 489 (Bankr. D. Vt. 2006). Such a determination is within the discretion of the

bankruptcy court. 11 U.S.C. § 1307(c); see also In re Marrama, 430 F.3d 474, 478 (1st Cir.

2005).



Other Courts to have considered the issue’ have been split. The only appellate decision
to date is a decision by the United States District Court for the Southern District of New York.
In that decision, Judge Brieant wrote that “[t]he Bankruptcy Court concluded that when read
together, Sections 109(h), 301, and 362(a) establish that no automatic stay can exist for debtors
who fail to obtain the required credit counseling or qualify for a ‘waiver’ or extension of time to
do so. ... This Court agrees.” [n re Finlay, 2006 WL 3240522, at *4 (S.D.N.Y. Nov. 3, 2006}.

Judge Brieant’s decision affirmed a well reasoned opinion by Judge Morris in In re
Elmendorf, 345 B.R. 486 (Bankr. S.D.N.Y. 2006). Elmendorf engages in a careful analysis of
whether the Court has the power to consider equities in determining whether a case has been
commenced. Jd at 497. It also contains a thorough analysis of whether an eligibility
determination is the equivalent of a subject matter determination. Judge Morris properly
evaluates the issue and concludes that the issues are logically and legally distinct. Id. at 499.
Elmendorf followed a similar ruling by Judge Morris in /n re Rios, 336 B.R. 177 (Bankr.
S.D.NY. 2005).

The reasoning in Salazar and Rios has been followed by In re Allison, No. 06-30040,
2006 WL 2620480 (Bankr. S.D. Tex. Sept. 12, 2006); In re Carey, 341 B.R. 798 (Bankr. M.D.
Fla. 2006; See also In re Valdez, 335 B.R. 801 (Bankr. S.D. Fla. 2005) and In re Thompson, 344
B.R. 899 (Bankr. S.D. Ind. 2006)°. Of course, as set forth above, the only non-bankruptcy judge
to consider the issue adopted the reasoning in In re Rios. In re Finlay, Nos. 06-6039, 06-6040,

06-6041, 06-6042, 06-605, 06-6077, 2006 WL 3240522 (S.D.N.Y. Nov. 3, 2006).

% Many courts have dismissed cases (or sometimes petitions) without evaluating the difference between the two
courses of action. This Court considers only those decisions that have set forth an analysis of the issue.

5 The Tenth Circuit recently ruled that the filing of a petition by an ineligible chapter 11 debtor was a nullity and
dismissed the petition. The Court did not evaluate the distinction between dismissal of a case and a petition. fn re
Midpoint Dev., L.L.C., 466 F.3d 1201 (10th Cir, 2006).



The reasoning in Jones and Seaman has been followed by In re Ginsburg, No. 06-42821-
608, 2006 WL 3353810 (Bankr. E.D.N.Y. 2006); In re Bell, No. 06-11115 EEB, 2006 WL
1132907 (Bankr. D. Col. 2006); /n re Ross, 338 B.R. 134 (Bankr. N.D. Ga. 2006); In re Tomco,
339 B.R. 145 (Bankr. W.D. Pa. 2006); and In re Wilson, 346 B.R. 59 (Bankr. N.D.N.Y. 2006).

A third line of cases holds that no case is commenced by the filing of a petition by an
ineligible debtor, but that the automatic stay is invoked. In re Thompson, 344 B.R. 899 (Bankr.
S.D. Ind. 2006). Thompson holds that the filing of a petition under § 301 or § 302 can occur by
an ineligible debtor. If so filed, no case is commenced, but the automatic stay is invoked. This
line of reasoning is adopted to a greater or lesser extent in /i re Brown, 342 B.R. 248 (Bankr.
M.D. Md. 2006) and In re Hawkins, 340 B.R. 642 (Bankr. D. D.C. 2006).

Statutory Background

On October 17, 2005, most of the provisions of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA) became effective. Among those provisions is the
requirement in § 109(h) that a debtor obtain credit counseling:

(1) Subject to paragraphs (2) and (3), and notwithstanding any other provision of

this section, an individual may not be a debtor under this title unless such

individual has, during the 180-day period preceding the date of filing of the

petition by such individual, received from an approved nonprofit budget and

credit counseling agency described in section 111{(a) an individual or group

briefing (including a briefing conducted by telephone or on the Intemnet) that

outlined the opportunities for available credit counseling and assisted such
individual in performing a related budget analysis.

(2)(A) Paragraph (1) shall not apply with respect to a debtor who resides in a

district for which the United States trustee (or the bankruptcy administrator, if

any) determines that the approved nonprofit budget and credit counseling

agencies for such district are not reasonably able to provide adequate services to

the additional individuals who would otherwise seek credit counseling from such

agencies by reason of the requirements of paragraph (1).

(B) The United States trustee (or the bankruptcy administrator, if any) who
makes a determination described in subparagraph (A) shall review such

10



determination not later than 1 year after the date of such determination, and
not less frequently than annually thereafter. Notwithstanding the preceding
sentence, a nonprofit budget and credit counseling agency may be
disapproved by the United States trustee (or the bankruptcy administrator, if
any) at any time.

(3)(A) Subject to subparagraph (B), the requirements of paragraph (1) shall not
apply with respect to a debtor who submits to the court a certification that --

(i) describes exigent circumstances that merit a waiver of the
requirements of paragraph (1);

(ii) states that the debtor requested credit counseling services from an
approved nonprofit budget and credit counseling agency, but was
unable to obtain the services referred to in paragraph (1) during the 5-
day period beginning on the date on which the debtor made that request;
and

(iii) is satisfactory to the court.

(B) With respect to a debtor, an exemption under subparagraph (A) shall
cease to apply to that debtor on the date on which the debtor meets the
requirements of paragraph (1), but in no case may the exemption apply to that
debtor after the date that is 30 days after the debtor files a petition, except that
the court, for cause, may order an additional 15 days.

(4) The requirements of paragraph (1) shall not apply with respect to a debtor
whom the court determines, after notice and hearing, 1s unable to complete those
requirements because of incapacity, disability, or active military duty in a military
combat zone. For the purposes of this paragraph, incapacity means that the debtor
is impaired by reason of mental illness or mental deficiency so that he is
incapable of realizing and making rational decisions with respect to his financial
responsibilities; and “disability” means that the debtor is so physically impaired
as to be unable, after reasonable effort, to participate in an in person, telephone,
or Internet briefing required under paragraph (1).

11 U.S.C. § 109¢h).
Automatic Stay
1. Tracking the Statute
The automatic stay gives debtors “one of the most powerful weapons known to the law.”

In re Russo, 94 B.R. 127, 129 (Bankr. N.D. IIl. 1988); see also In re Ortiz, 06-50216, 2006 WL

11



3392624 (Bankr. S.D. Tex. Nov. 20, 2006).° Powerful legal weapons are subject to abuse, as
will be discussed below.

To determine the automatic stay’s application in this context, the Court must consider:
(1) when does the stay take effect; (2} when is a petition filed under § 3027; and (3) who may be
a debtor.

(1) When the stay takes effect. Section 362 governs the automatic stay. Section 362(a)
states that, with various exceptions, “a petition filed under section 301, 302, or 303 of this
title...operates as a stay, applicable to all entities....” 11 U.S.C. § 362(a). In a joint chapter 13
case like this one, the stay takes effect when a petition is filed under § 302.

(2) When a petition is filed under § 302. Section 302 states, in relevant part: “a joint
case under a chapter of this title is commenced by the filing with the bankruptcy court of a single
petition under such chapter by an individual that may be a debtor under such chapter and such
debtor’s spouse.” 11 U.S.C. § 302(a) (emphasis added).

(3) Who may be a debtor. Section 109 discusses who may be a debtor under the Code.
The subsection at issue—given the facts before the Court—is subsection (h)(1). As set forth
above, § 109(h)(1) states:

(1) Subject to paragraphs (2) and (3), and notwithstanding any other provision of

this section, an individual may not be a debtor under this title unless such

individual has, during the 180-day period preceding the date of filing of the

petition by such individual, received from an approved nonprofit budget and

credit counseling agency described in section 111(a) an individual or group

briefing (including a briefing conducted by telephone or on the Internet) that

outlined the opportunities for available credit counseling and assisted such
individual in performing a related budget analysis.

¢ See also Robert Letkowitz, The Filing of a Bankruptcy Petition in Violation of 11 U.S.C. § 109(g): Does it Invoke
the Automatic Stay?, 26 CARDOZO L. REv. 297, 297 (2004).

" This is a joint case, commenced under § 302. Section 301 is the parallel provision for an individual case.

12



11 US.C. § 109(h)(1) (emphasis added). The remaining subsections of § 109(h) set forth
exceptions to the credit counseling requirement.

Consequently, when read together, §§ 109(h), 302, and 362(a) establish that no stay can
exist for debtors who fail to obtain the required credit counseling or qualify under an exception.
The syllogistic progression is as follows:

e Individuals who have not received credit counseling and who do not qualify for a
waiver are not eligible to be debtors under § 109.

e Only eligible individuals may file a petition under § 302.

e Without the filing of a petition under § 302, the automatic stay provisions set forth in
§ 362 are not invoked.

One commentator states this logic quite succinctly:

Under § 362(a), the filing of a “petition” invokes the automatic stay....
According to § 301 [or § 302], a case commences under a particular chapter of
the Bankruptcy Code when an entity that may be a debtor under such chapter
files a petition....Section 109 lists who “may be a debtor” under the various
chapters of the Bankruptcy Code....Only entities who meet the eligibility
requirements of § 109 may “commence” a case. An entity that does not meet the
eligibility requirements of § 109 may not be a debtor and thus cannot
“commence” a case. Any document labeled “petition” filed by such an entity
does not constitute a “petition” as defined by the Bankruptcy Code. The filing of
that document does not constitute the filing of a “petition,” preventing the
automatic stay’s invocation under § 362(a).

Robert Lefkowitz, The Filing of a Bankruptcy Petition in Violation of 11 U.S.C. § 109(g): Does
it Invoke the Automatic Stay?, 26 CARDOZO L. REV. 297, 315 (2004).
2. Equity
The Court is mindful of potentially inequitable results for certain people who file
bankruptcy without proper credit counseling. Nonetheless, given this Court’s review of the
relevant statutes, there is no room for an equitable exception to the application of the statute. See

In re Valdez, 335 B.R. 801, 803 (Bankr. S.D. Fla. 2005) (“the Court may not modify statutory

13



language based on sympathy and must enforce the plain unambiguous language of the statute™).
Individuals filing bankruptcy either satisfy § 109(h) or they do not—this Court’s view of the
equity of the statute may not play a role in the Court’s decision. The language of § 109(h) is
unambiguous. See, e.g., In re Watson, 332 B.R. 740, 745 (Bankr. E.D. Va. 2005); In re Cleaver,
333 B.R. 430, 433 (Bankr. S.D. Ohio 2005); In re Hubbard, 333 B.R. at 382; Inre Salazar, 339
B.R. at 626.

If the Debtors never satisfied § 302, they failed to implement § 362(a)—and did not
obtain a stay. In determining that an ineligible debtor does not invoke the protections of the
automatic stay, an element of uncertainty is infused into the world of consumer bankruptcy. As
one court stated:

If every case is subject to being dismissed as void ab initio al a later time,
creditors and other parties will face enormous uncertainty. They will not know
whether a valid case exists without investigation. Even after review of the record
reveals the absence of any proof of compliance with § 109(h), they still will not
be sure that the debtor is ineligible, because the debtor may in fact have met the
requirements but not perfected the record. Conversely, they will not know that
the debtor is eligible even if the record on its face shows compliance with
§ 109(h); under the void ab initio result, the petition of an ineligible debtor must
be stricken if the debtor in fact was not eligible but had erroneously shown that
she was.

Especially in a jurisdiction ... with a high volume of individual filings, it is quite
conceivable that administration of an individual's case might proceed despite
§ 109(h) ineligibility because the question does not immediately come to the
attention of the court. If such a case is void ab initio, it arguably follows that any
actions during the administration of the case are ineffective—by definition, there
was and 1s no case.

... And even if bankruptcy courts can fashion doctrines to avoid unfair results in
such void ab initio situations, the fact remains that substantial uncertainty will
cloud every transaction related to a bankruptcy case. At a minimum, a careful
purchaser of assets will need to add investigation of an individual debtor's
eligibility to its due diligence check list.

14



In re Ross, 338 B.R. 134, 140-41 (Bankr. N.D. Ga. 2006). As indicated above, the automatic
stay is a fundamental tenet of Title 11. See /n re Chestnut, 422 F.3d 298, 301-02 (Sth Cir. 2005).
Legislative history indicates that Congress specifically intended for the automatic stay to be “one
of the fundamental debtor protections provided by the bankruptcy laws.” H.R. REP. NO. 95-595,
at 340 (1977). The Court therefore treads softly on the statutes governing the stay.
3. Risk of Uncertainty

The Court is aware that the practical implications of this ruling are problematic in
determining whether a stay exists. It is true that an ineligible debtor is temporarily protected by a
delay if a creditor chooses to wait for an eligibility determination before taking action that would
otherwise violate a valid stay. Without question, there would be more certainty without the
ambiguity that exists in the gap between filing and the eligibility determination. Creditors who
act in the face of ambiguity may face repercussions if it is determined that they violated the
automatic stay. See In re Rios, 336 B.R. 177, 180 n.2 (Bankr. SD.N.Y. 2005). The law
contains both mechanisms to handle violations of a valid stay, and mechanisms to punish
ineligible debtors who file to wrongfully seek shelter under the automatic stay provisions.

Nevertheless, the Court is unaware of any reason that precludes Congress from creating a
level of uncertainty pending a final determination by the Court. One need not look far to find
examples where Congress has determined that uncertainty that produces a chosen outcome is
better than certainty that produces an undesirable outcome. Actions taken in violation of the
automatic stay arc sometimes void. Other times, the automatic stay is retroactively annulled in
order to validate the conduct. As the Fifth Circuit has written:

Courts disagree, however, as to the effect of violations of this automatic stay.

Some courts hold that acts in violation of the stay are void ab initio and incurable.

We adhere to the view that violations are merely “voidable’ and are subject to
discretionary “cure.” This position rests on the bankruptcy court's statutory

15



power to annul the automatic stay, i.e., to “lift the automatic stay retroactively and
thereby validate actions which otherwise would be void.”

Inre Coho Res., Inc., 345 F.3d at 344,

By allowing actions taken in violation of the stay to be annulled, Congress chose to allow
those actions to be subject to uncertainty until a final decision is reached.

Other examples abound. Title to real estate—normally discernable by a review of real
property records—may be subsumed to adverse possession. Bernal v. Chavez, 198 S.W. 3d 15
(Tex. App.—EIl Paso 2006, no pet.). The United States may claim an unrecorded, inchoate tax
lien on after-acquired property for unpaid federal income taxes—a lien that takes priority in
after-acquired property over liens filed before the filing of the government’s lien. United States
v. McDermot, 507 U.S. 447 (1993). The automatic stay is not applicable to actions by a
governmental unit to enforce its police powers—but the decision on the applicability of the stay
can be one that requires a court decision. See In re Gandy, 327 B.R. 796 (Bankr, S.D. Tex
2005).

Another area of uncertainty in bankruptcy cases is the area of preferences and fraudulent
transfers. Section 547 governs preferences under the Code. Pursuant to § 547(b), a trustee may
avoid certain transfers made within 90 days before the filing date, and other transfers made up to
one year before the filing date. 11 U.S.C. § 547(b). By way of example, a debtor may transfer a
tract of land to satisfy a pre-existing obligation. Title passes at the moment of transfer. The
creditor believes the transfer is proper and begins to plan development of the real estate. Two
months later, the debtor files bankruptcy. That debtor, whether through a trustee or as a debtor-
in-possession, may be able to avoid the property transfer made two months prior to filing and
“may recover, for the benefit of the estate, the property transferred....” 11 U.S.C. § 550(a).

Clearly, no commercial certainty is promoted through such a statutory avoidance power. Similar
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results may be obtained under §§ 544 and 548. In providing for these provisions, Congress
chose to promote a social policy (the equitable distribution of estate assets) at the cost of
uncertainty.

More specifically related to the automatic stay, the Bankruptcy Code has seen the
continual expansion of § 362(b) over the decades®. Section 362(b) enumerates specific acts that
are not stayed even when valid petitions are filed under §§ 301, 302 or 303. When the
Bankruptcy Code took effect in 1978, § 362(b) contained only seven types of actions not stayed
under § 362(a). See Bankruptcy Reform Act of 1978, Pub. L. No. 95-598 (1978) (superseded by
11 U.S.C § 362(b) (2005)). The seven circumstances involved relatively basic and straight-
forward actions such as criminal actions or proceedings, collection of alimony, or actions to
enforce a government’s police or regulatory powers. By 1990, § 362(b) had expanded to double
its original size, at that point containing fourteen exceptions to the automatic stay. The
exceptions continued expanding to eighteen enumerated exceptions by the end of 1994. Finally,
today, there are twenty-eight exceptions after the adoption of BAPCPA.

Such a proliferation of exceptions to the automatic stay further indicates Congressional
intent to promote specific policies (e.g., a spouse seeking to obtain or enforce a domestic support
obligation® should not have to get an order lifting the stay to proceed) over a broad and clear
policy that filing a bankruptcy petition stays all actions. Indeed, creditors today can pursue

twenty-eight different types of actions without concern for violating the stay. Thus, the Court

¥ The Fifth Circuit recently explained the automatic stay’s history and expansion. 7n re Chestnut, 422 F.3d at 301-
02. Chestnut pre-dates the effective date of BAPCPA and did not consider the newly imposed limits on the
automatic stay imposed by BAPCPA. However, the Court noted that the stay’s development “has progressed
unevenly over the last one hundred and fifty years. [is evolving nature is reflected in the Supreme Court’s and
Congress’s incremental modification of the stay in response to perceived defects in its scope.” [n re Chestmut, 422
F.3d at 301.

9 See 11 U.S.C. §§ 101(14A) and 362(b)(2).
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must enforce Congress’ intent to effectuate policies outlined in the Code rather than preserve the
broader—and more “automatic”—-stay that was enacted under the 1978 law,

In other words, the Court sees no reason why certainty must trump policy. Congress has
decided to establish new eligibility requirements under BAPCPA. 1If this Court were to
determine that certainty overrides that intent, the Court would be proclaiming that Congress was
not free to change the paradigms under which bankruptcy law operates. The Court declines to
make such a decision. Certainty versus policy is a decision that balances social policy with
economics. Such a decision belongs to Congress alone.

This court is aware of certain criticisms of the foregoing uncertainty analysis, an analysis
originally set forth in In re Salazar. Jones amplifies the nature of the uncertainty issue, but does
not challenge that Congress may determine the proper level of uncertainty. In re Jones, 352 B.R.
at 821. This Court concludes that such a choice has been made by the plain language of the
statute and must be enforced by this Court.

4. Congressional Intent

The Court’s reading of § 109(h) and the result of a debtor’s failure to comply with the

relevant statutes (e.g. the absence of a stay) effectuates Congressional intent. In drafting

§ 109(h), Congress intended to make certain people ineligible to file bankruptcy. This intention
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is undisputed in every published opinion concerning § 109¢h)." In considering the automatic
stay in this context, the Court must then ask: Did Congress intend to give ineligible debtors the
benefits of the stay if they file bankruptcy? To ask is to answer: It is implausible to believe that
Congress specifically identified people to exclude from the bankruptcy process, yet permitted
those same people to benefit from one of bankruptcy’s most powerful protections: the automatic
stay.

A review of the specific legislative history surrounding BAPCPA supports this view.
The relevant history indicates that debtors were to “receive credit counseling before they can be
eligible for bankruptcy relief so that they will make an informed choice about bankruptcy, its
alternatives, and consequences.” H.R. REP. 109-31(I), at 104 (2005). Congress intended to give

potential filers “an opportunity to learn about the consequences of bankruptcy...before they

1 See, e.g., In re Hedquist, 342 B.R. 295, 298 (B.A.P. 8th Cir. 2006) (stating that “the requirements of section
109(h) are mandatory: failure to meet them is a ‘fatal flaw’ rendering an individual debtor ineligible for bankruptcy
relief”) (citing fr re Dixon, 338 B,R. 383, 386 (B.A.P. 8th Cir. 2006) (stating “[i]t is the clear expectation of
[§109(h)] that all individual debtors receive such a [credit counseling] briefing prior to filing™)); /n re Swiathowski,
No. 805-70035-511, 2006 WL 3353805 (Bankr. E.D.N.Y. Nov. 16, 2006) (dismissing the debtor’s petition because
the debtor was not eligible to be a debtor pursuant to § 109(h)(1)); In re Anderson, No. 06-000475, 2006 WL
314539, at *1 (Bankr. N.D. lowa Feb. 6, 2006) (stating “the [§109(h)] certification must be made by a filing
debtor”); In re Mingueta, 338 BR 833, 837 (Bankr. C.D. Cal. 2006) (stating that “§ 109(h)’s mandate is
unambiguous and must be strictly enforced™); In re Tomco, 339 B.R. 145, 151 (Bankr. W.D. Pa. 2006) (stating that
“[u]nder the new statutory regime, putative debtors are now forced to seek alternative methods of dealing with their
financial problems prior to filing for bankruptcy protection”); /n re Wallace, 338 B.R. 399, 401 (Bankr. E.D. Ark.
2006) (stating “Congress has made credit counseling a requirement to filing a petition in bankruptcy, and unless a
debtor satisfies the requirement or qualifies for an exception, he or she is not eligible to be a debtor...”™); In re Peiit-
Louis, 338 B.R. 132, 134 (Bankr. S.D. Fla. 2006) (stating that “credit counseling is a new provision and it is
provided for a particular purpose...”); fn re DiPinto, 336 B.R. 693, 695 (Bankr, E.D. Pa. 2006) (stating “1§109(h)]
has been described as a “first level requirement for someone seeking bankruptey relief’™); In re Hubbard, 333 B.R.
377, 386 n.2 (Bankr. S.D. Tex. 2005) (stating that “to allow an individual to wait to request credit counseling until
after becoming a debtor would be demonstrably at odds with the intent of Congress”); In re Sukmungsa, 333 B.R.
875, 876 (Bankr. D. Utah 2005) (stating that “compliance with § 109(h) is an eligibility bar that must be hurdled
before an individual may obtain title 11 relief”); In re Cleaver, 333 B.R. 430, 433 (Bankr. S.D. Ohio 2005) (stating
that “the essential import of [§ 109(h)] is quite clear™); /n re LaPorta, 332 B.R. 879, 883 (Bankr. D. Minn. 2005)
(stating that “Congress,..made its intent crystal-clear via an express prohibition: an individual who does not satisfy
these prescriptions ‘may not be a debtor™); /n re Rios, 336 B.R. 177, 179 (Bankr. 8.D.N.Y. 2005) (stating that
“[ulnder BAPCPA, Congressional intent is clear that credit counseling is required prior to filing, as a prerequisite
for bankruptcy relief); In re Rodriguez, 336 B.R. 462, 477 (Bankr. D. Idaho 2005) (stating that “the evident
Congressional intent [is] that almost all individuals must undergo the [credit] counseling before, and as a
precondition to, filing bankruptey™).
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decide to file for bankruptey relief.” Id. Congressional intent is defied when an ineligible debtor
is nevertheless given bankruptcy protections with the automatic stay.

Section 521, as amended, is telling. Congress amended § 521 to include a list of matters
that would render a case so deficient that the case would be “automatically” dismissed. 11
U.S.C. § 521(i). This list includes a requirement that the debtor file the required schedules of
assets and liabilities, the statement of financial affairs and a certificate that the debtor has been
informed of various bankruptcy alternatives. See 11 U.S.C. § 521(a)(1). Notably, the debtor is
required to file a certificate of credit counseling under § 521(b)(1), but the failure to file the
certificate is not itself a basis for automatic dismissal of the case. Chapter 13 cases are also
subject to discretionary dismissal under § 1307(c)—however the failure to obtain crecit
counseling is noticeably absent from the list of matters that could give rise to a discretionary
dismissal. Accordingly, although there are lengthy and detailed provisions providing for the
involuntary dismissal of a chapter 13 case, Congress did not provide for dismissal when a debtor
was not eligible to file in the first place.

By not providing that a filing would be dismissed for failure to obtain credit counseling,
either Congress regarded the credit counseling as less important than other matters that would
result in a dismissal or Congress intended that there would be no case to dismiss. The first
interpretation is implausible. It is not more important to file the credit counseling certificate than
to obtain the credit counseling itself. See 11 U.S.C. § 521(b)(1). Moreover, the intentional
inclusion of credit counseling as an eligibility requirement rather than merely an additional
obligation of a debtor under § 521 evidences the importance of credit counseling. Since failure
to obtain credit counseling is not a basis for dismissal, the only alternative is to find that no case

was commenced by the filing of a petition by an ineligible person.
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5. Surplusage and Pre-BAPCPA Jurisprudence

To further complicate the issue, there is language added under BAPCPA that could lead
to an alternative interpretation from that asserted here. Section 362(b)(21) states, in relevant
part, that the filing of a petition does not operate as a stay “under subsection (a), of any act to
enforce a lien against or security interest in real property...if the debtor is ineligible under
section 109(g) to be a debtor in a case under this title....” A stay only operates under § 362(a)
when a petition is filed under §§ 301, 302 or 303, and a petition can only be filed under one of
those sections by an eligible debtor under § 109. The Court’s discussion above regarding
§ 109(h) could be equally relevant under § 109(g). An ineligible debtor under § 109(g) never
receives the protections of the stay under § 362(a).

The Court must examine whether § 362(b)(21) would be surplusage if the automatic stay
did not arise on the filing of a petition by ineligible debtors. In other words, if an ineligible
debtor under § 109(g) never receives the protections of § 362(a), it is entirely unnccessary to
specify the particular times the stay does not apply in the language of § 362(b)(21). As one court
stated, “[a]bsent from this decidedly exhaustive list is the failure of a debtor to qualify under the
particular chapter in which the debtor files for bankruptcy.” Shaw v. Ehrlich, 294 B.R. 260, 266
(W.D. Va. 2003).

A variety of courts have considered the interplay between §§ 109(g) and 301. Section
109(g) states:

Notwithstanding any other provision of this section, no individual or family

farmer may be a debtor under this title who has been a debtor in a case pending

under this title at any time in the preceding 180 days if—

(1) the case was dismissed by the court for willful failure of the debtor to abide

by orders of the court, or to appear before the court in proper prosecution of the
case; or
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(2) the debtor requested and obtained the voluntary dismissal of the case

following the filing of a request for relief from the automatic stay provided by

section 362 of this title.
11 U.S.C. § 109(g). Thus, if a person filing bankruptcy falls within either § 109(g)(1) or (2}, he
is ineligible to be a debtor, and therefore cannot commence a case under §§ 301 or 302. The
Court must examine this apparent surplusage in historical terms—prior to the addition of both
§§ 109(h) and 362(b)(21) under BAPCPA. Prior to the adoption of § 362(b)(21), not all courts
considering the interplay between §§ 109(g) and 301 agreed on the effect of ineligibility under
§ 109(g).

Some courts concluded that the filing becomes void ab initio, and therefore no stay ever
existed. See, e.g., In re McKay, 268 B.R. 908, 912 (Bankr. W.D. Va. 2001) (“an entity,
ineligible to file under § 109(g), cannot commence a voluntary cas¢ ... nor can the entity avail
itself of the protections provided by ... the automatic stay”); In re Hollberg, 208 B.R. 755, 756
(Bankr. D. D.C. 1997) (“[invalid] ‘petition’ does not give rise to an automatic stay”); [n re
Prud ’Homme, 161 B.R. 747, 751 (Bankr. ED.N.Y. 1993) (if clearly ineligible under § 109(g),
filing is void ab initio and no stay can be addressed by the court); In re Walker, 171 B.R. 197,
202 (Bankr. E.D. Pa. 1994); In re Miller, 143 B.R. 815, 820 (Bankr. W.D. Pa. 1992) (“[a] debtor
who files ... in violation of 11 U.S.C. [§] 109(g)(1) has no ... automatic stay”); In re Pelletier,
No. 00-81949 C-13, 2000 WL 33673780, *2 (Bankr. M.D.N.C. Sept. 7, 2000) (“[s]ince the
debtor is not an eligible debtor under the Bankruptcy Code, the filing of this petition did not
initiate the operation of the stay....”).

Other courts found that the stay takes hold upon filing the petition, and that a later finding
of ineligibility under § 109(g) does not nullify the stay up until that point. See, e.g., In re Flores,

291 B.R. 44, 51 (Bankr. S.D.N.Y. 2003} (filing in violation of § 109(g) does not render filing
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void ab initio); In re Fischer, 136 B.R. 819 (D. Alaska 1992) (filing a petition automatically
stays all actions); Carr v. Sec. Sav. & Loan Ass’n, 130 B.R. 434 (D.NJ. 1991); In re
Pappalardo, 109 B.R. 622 (Bankr. S.D.N.Y. 1990).

The Court concludes that Congress adopted § 362(b)(21) with the apparent intent to
legislatively overrule courts that were misapplying the statute as written. Although the Court’s
interpretation would have made § 362(b)(21) surplusage in the statute had there not been
contradictory court rulings, the Court will not ignore the reality of the interplay between case law
and the legislative process. Moreover, even if the language were treated as surplusage, the Court
should not give meaning to surplusage if doing so would be demonstrably at odds with
legislative intent. Lamie v. U.S. Trustee, 540 U.S. 526, 536 (2004). In this case, the apparent
legislative intent was to overrule court decisions that were at odds with the statute as previously
drafted. Accordingly, § 362(b)(21) was not surplusage—it implemented a legislative intent to
eliminate any court-perceived ambiguity.

Conclusion

The relevant statutory language leaves no room for discretion. The filing of the petition
by Mr. and Mrs. Jackson did not invoke the automatic stay under § 362(a). Accordingly, Wells
Fargo’s foreclosure violated no stay.

A separate order will be issued.

Signed at Houston, Texas on January 19, 2007.
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/--_""‘—4
Marvin Isgur /4
UNITED STATES BANKRUPTCY JUDGE
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