SO ORDERED.

SIGNED this 24 day of May, 2007.

A. Thomas Small
United States Bankruptcy Judge
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ORDER DENYING DEFENDANT'SMOTION TO DISMISS
AND ALTERNATIVE MOTION FOR SUMMARY JUDGMENT

The matters before the court are severa mations of the defendant, Smithfield Packing Company,

Inc. ("Smithfidd"). Smithfiedld moves to dismiss, under Rule 12(b)(6) of the Federa Rules of Civil

Procedure (made applicable to this adversary proceeding by Rule 7012(b) of the Federal Rules of



Bankruptcy Procedure), thedamsof the plaintiff, Richard M. Hutson, 1, trustee for the chapter 11 debtor,
Nationa GasDidributors, LLC. Smithfidd moves inthe dternative for summary judgment under Rule 56
of the Federa Rules of Civil Procedure (made applicable to this adversary proceeding by Rule 7056 of
the Federal Rules of Bankruptcy Procedure). Smithfidd dso moves to strike the Affidavit of Claire P.
Gotham. With the consent of the parties, a hearing was held in Durham, North Carolina a the Duke
University School of Law on April 4, 2007.

Smithfidd'smotionto dismissthe trustee'sdamsunder 88 548(a)(1)(A) and 548(a)(1)(B) isbased
on an dfirmative defense and is more appropriately a motion for judgment on the pleadings under Rule
12(c) of the Federa Rules of Civil Procedure (made applicable to this adversary proceeding by Rule
7012(b) of the Federal Rulesof Bankruptcy Procedure). However, whether the court is proceeding under
a motion to dismiss under Rule 12(b)(6), a motion for judgment on the pleadings under Rule 12(c), or a
moation for summary judgment under Rule 56, the partiesagreethat if the contract between Smithfield and
Nationa Gas is determined to be a "swap agreement” as that term is defined under § 101(53B) of the
Bankruptcy Code (as amended in 2005),! and if Smithfidd and National Gas are "swap participants' as
defined by & 101(53C), then Smithfidd, pursuant to 88 546(g), 548(c) and 548(d)(2), has an absolute
defense to the trustee's causes of action.

JURISDICTION
This bankruptcy court has jurisdiction over the parties and the subject matter of this proceeding

pursuant to 28 U.S.C. 88 151, 157, and 1334, and the Genera Order of Reference entered by the United

! Seethe Bankruptcy Abuse Preventionand Consumer ProtectionAct of 2005 ("BAPCPA"), Pub.
L. 109-8, 119 Stat. 23, § 907 (April 20, 2005).



States Didtrict Court for the Eastern Didrict of North Carolina on August 3, 1984. This is a "core
proceeding” within the meaning of 28 U.S.C. § 157(b)(2)(H), which this court may hear and determine.
BACKGROUND

Nationa Gas Didributors, LLC filed a voluntary petition for relief under chapter 11 of the
Bankruptcy Code on January 20, 2006. Lawrence R. Hirsch, the receiver for National Gas in a Sate
court proceeding pending at the time of the debtor's bankruptcy petition, requested the appointment of a
trustee. Without objection by the debtor, the court gppointed Richard M. Hutson, 11 aschapter 11 trustee.
Thetrusteefiled complaints againgt more than 20 former customers of Nationa Gas, induding Smithfied.
The complaints seek to avoid, pursuant to 11 U.S.C. 88 548(a)(1)(A) and (8)(1)(B), transfers made by
the debtor, and to recover those transfers from the defendants pursuant to § 550(a)(1). Two of the other
defendants, Stadler's Country Hams, Inc. and E.I. Du Pont De Nemours and Company, filed motions
gmilar to thosefiled by Smithfidd inthis adversary proceeding, and dl of the motions were heard together.
The orders entered in the other proceedings will adopt the legd analyss contained in this order.

The gig of the trustee's complaintsis that Nationd Gas, as part of afraudulent scheme, sold naturd
gas to some of its customers, induding Smithfied, at below market prices. Specifically, with respect to
Smithfidd, the trustee dlegesthat during the twelve months preceding the filing of the bankruptcy petition,
the debtor sold naturd gasto Smithfield a below market prices resulting in an aggregate lossto National
Gas of approximately $2,144,750. The below market price of each sde, the dleged market price at the
time of each sde, and the resultinglossto Nationa Gasfromeach sdeisset forth in detall in an attachment

to the complaint.



The trustee dleges that the sales were made by Nationa Gas with the intent to hinder, dday and
defraud creditors. He aleges that the fraud included below-market sdles, faseinvoices, falsereporting of
invoicesto the debtor's secured lenders, and obtaining loans on the basis of fdse information. According
to the trustee, those alleged facts show actual fraud and support avoidance of the transfers pursuant to 8
548(a)(1)(A).

The trustee a0 alegesthat a the time of the transfers, National Gas was insolvent and, because
the sdles were made at a price below market vaue, National Gas did not recelve reasonably equivaent
vaue for the naturd gasthat it sold. Accordingly, thetrustee maintainsthat thetransferswere congtructively
fraudulent and should be avoided under § 548(a)(1)(B).

Smithfield filed an answer containing, among other things, a First Affirmative Defense dating thet
the transfersare not avoidable "because such transfers were made by or to a swap participant under or in
connection with swap agreements before the commencement of the case, and the transfers are therefore
excepted fromavoidance pursuant to section 546(g) of the Bankruptcy Code" Answer a 6. Smithfield
then filed the motion to dismiss now before the court, contending as follows:

1. The Trustee cannot avoid the Transfers (as defined in the Complaint) as
condructive fraudulent transfers under section 548(a)(1)(B) of the United States
Bankruptcy Code, 11 U.S.C. § 101 et. seg. (the "Code"), because each Transfer was
made by or to aswap participant under or inconnectionwitha swap agreement and isthus
not avoidable as a condructive fraudulent transfer, pursuant to section’546(g) of the Code.

2. Further, the Trustee cannot avoid the Trandfers as actud fraudulent transfers
under section548(a)(1)(A) of the Code because section548(c) renderseach Transfer not
avoidable as an actua fraudulent transfer because: (@) each Transfer was made in
connection with a swap agreement to a swap participant deemed conclusively under
section548(d)(2)(D) to have taken such Trander for vaue to the extent of such Transfer;

and (b) as conceded by the Trustee in the Complaint, Defendant received each such
Trander in good fath.



Smithfield Motion to Dismiss a 2. Smithfield seeks dismissal pursuant to Rule 12(b)(6), or, in the
dternative, summary judgment pursuant to Rule 56.

An amicus curiae brief wasfiled by the Internationd Swaps and Derivatives Association, Inc. in
support of Smithfield's motion.

The Contract

The contract consists of a"Base Contract for Sde and Purchase of Natural Gas," generated onthe
North American Energy Standards Board, Inc.'s Standard Form 6.3.1, and a series of e-mails between
Smithfidd and the debtor. The Base Contract allows the parties to select options within a set of generd

terms and conditions. Specificdly, the contract includes the following terms

Genegrd Terms Provision

Section 1.2 Transaction Procedure
Section 2.5 Confirm Deadline
Section 3.2 Performance Obligation
Section 2.26 Spot Price Publication
Section 6 Taxes

Section 7.2 Payment Date

Section 7.2 Method of Payment

Section 7.7 Netting

Section 10.3.1 Early Termination Damages
Section 10.3.2 Other Agreement Setoffs
Section 14.10 Confidentidity

Base Contract at 1.

Option Selected
Oral

2 Business Days after receipt

Cover Standard

Gas Daly Midpoint

Buyer Pays At and After Delivery Point

25th Day of Month following Month of
delivery

Wire transfer

Netting applies

Early Termination Damages Apply
Other Agreement Setoffs Apply
Confidentidity applies



The "Ord Transaction Procedure” provides that gas purchase and sale transactions may be
effectuated in andectronic datainterchange ("EDI") tranamission or telephone conversation with the offer
and acceptance congtituting the agreement of the parties. Base Contract at 2, § 1.2.

The "Performance Obligation” provides that "Sdler agrees to sl and deliver, and Buyer agrees
to recelve and purchase, the Contract Quantity for a particular transaction in accordance with the terms
of the Contract. Sales and purchases will beon aFirm or Interruptible basis, as agreed to by the parties
inatransaction." Base Contract a 4, 83.1. The"Cover Standard" providesfor damagesfor abreach of
the agreement:

The sole and exclusive remedy of the parties in the event of abreach of aFirmaobligation
to deliver or receive Gas shdl be recovery of the following: (i) in the event of abreach by
Sdler on any Day(s), payment by Seller to Buyer in an amount equd to the positive
difference, if any, between the purchase price paid by Buyer utilizing the Cover Standard
and the Contract Price, adjusted for commercidly reasonable differencesintransportation
costs to or from the Delivery Point(s), multiplied by the difference between the Contract
Quantity and the quantity actudly ddivered by Sdler for such Day(9); or (ii) in the event
of abreach by Buyer on any Day(s), payment by Buyer to Sdller in the amount equd to
the pogtive difference, if any, between the Contract Price and the pricereceived by Sdler
utilizng the Cover Standard for the resde of such Gas, adjusted for commercialy
reasonable differences in transportation costs to or from the Delivery Point(s), multiplied
by the difference betweenthe Contract Quantity and the quantity actudly taken by Buyer
for such Day(9); or (iii) in the event that Buyer has used commercialy reasonable efforts
to replace the Gas or Sdler hasused commercidly reasonable efforts to sell the Gasto a
third party, and no such replacement or sde is avalable, then the sole and exclusive
remedy of the preforming party shal be any unfavorable difference between the Contract
Price and the Spot Price, adjusted for suchtransportationto the applicable Ddivery Point,
multiplied by the difference between the Contract Quantity and the quantity actually
ddivered by Sdler and received by Buyer for such Day(s). Imbaance Charges hdl not
be recovered under this Section 3.2, but Sdller and/or Buyer shal be responsible for
Imbalance Charges, if any, asprovided in Section 4.3.  The amount of such unfavorable
difference shdl be payabl e five Busness Days after presentation of the performing party's
invoice, which shdl st forth the basis upon which such amount was cdculated.



Base Contract at 4, § 3.2.

Section 10.5 of the Base Contract provides, "The parties agree that the transactions hereunder
condtitute a ‘forward contract’ within the meaning of the United States Bankruptcy Code and that Buyer
and Sdler are each forward contract merchants within the meaning of the United States Bankruptcy
Code."? Base Contract at 8, § 10.5.

After entry of the Base Contract, the parties set their pricesfor future months viatelephone and e-
mal correspondence. For example, on February 25, 2005, Mr. Lawing sent an e-mail to Robert Miller
at Smithfidd asfollows " Per our telephone conversation, | have $5.75 gas plus basis for the summer (Apr-
Oct) and | am ill trying to nail down our Nov-Mar piece” Authentication Decl. of Robert E. Miller, Ex.
B-3. On August 12, 2005, Mr. Lawing sent an e-mail to Mr. Miller at Smithfidd with a subject line of
"Winter," "confirming a $6.60 cap for dl volumes for al the NC plants’ through March 2006.
Authentication Decl. of Robert E. Miller, Ex. B-4.

The issue before the court iswhether the contract between Smithfidd and Nationd Gasisa"swap
agreement” involving "swap participants.” If so, the trustee cannot prevail on his causes of action.

STANDARDS FOR DISMISSAL AND SUMMARY JUDGMENT

When deciding amotion to dismissfor falure to sate a dam upon which relief may be granted

under Rule 12(b)(6) of the Federal Rules of Civil Procedure, the court must accept the plaintiff's factua

dlegations astrue, drawing dl reasonable inferences in the plantiff's favor. lbarrav. United States, 120

2 The Base Contract is astandard formcreated in April 2002, prior to the 2005 amendments to
the Bankruptcy Code, and this provisionis gpparently an attempt to bring the partieswithin the protections
of 8§ 546(e) asthey existed in 2002. See footnote 7, infra.
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F.3d 472, 474 (4th Cir. 1997). Becausetherulesrequireonly notice pleading, courts construe aplaintiff's
dlegations liberdly. In addition, the court may not consder materias outsde the pleadings without
converting the motionto one for summary judgment under Rule 56 of the Federal Rulesof Civil Procedure.
See Rule 7012, Fed. R. Bankr. P. The standard is the same for motions for judgment on the pleadings

under Rule 12(c). Burbach Broadcagting Co. of Delaware v. Elkins Radio, 278 F.3d 401, 405-06 (4th

Cir. 2002); Edwardsv. City of Goldshoro, 178 F.3d 231, 244 (4th Cir. 1999).

"[SlJummary judgment is proper ‘if the pleadings, depositions, answers to interrogatories, and
admissons onfile together with the affidavits, if any, show that thereis no genuine issue asto any materia

fact and that the moving party isentitled to ajudgment asametter of law." Celotex Corp. v. Catrett, 477

U.S. 317, 322, 106 S. Ct. 2548, 2552 (1986). In making this determination, conflicts are resolved by
viewing dl facts and inferences to be drawn from the factsin the light most favorable to the non-moving

party. United States v. Diebold, Inc., 369 U.S. 654, 655, 82 S. Ct. 993, 994 (1962) (per curiam).

Summary judgment is not a"disfavored procedurd shortcut,” but an important mechanism for filtering out
"clams and defenses [that] have no factud bass" Celotex, 477 U.S. at 327, 106 S. Ct. at 2555. "[A]
compl etefalureof proof concerning an essentia dement of the non-moving party's case necessarily renders

dl other factsimmaterid." Celotex, 477 U.S. at 323, 106 S. Ct. at 2552. Summary judgment should not

be granted "unless the moving party has established hisright to ajudgment withsuchdarity asto leave no

roomfor controversy." Portisv. Folk Constr. Co., 694 F.2d 520, 522 (8th Cir. 1982) (internal quotations

omitted).



DISCUSSION
The trustee is proceeding against Smithfield under both 8§ 548(a)(1)(A) and § 548(a)(1)(B), and
in saveral related adversary proceedings, the court has aready considered mations to dismiss under Rule
12(b)(6) and has determined that the trustee adequately pled his causes of action under those sections of

the Bankruptcy Code. See Hutson v. Purolator Prods. NA, LLC (In re Nationa Gas Didlribs., LLC),

Adv. Pro. No. S-06-00122-8-AP (Bankr. E.D.N.C. Dec. 6, 2006).
Section 548 provides, in relevant part, that

(&(2) Thetrustee may avoid any trandfer (including any transfer to or for the bendfit of an
indder under an employment contract) of an interest of the debtor in property, or any
obligation (induding any obligationto or for the benefit of an ingder under an employment
contract) incurred by the debtor, that was made or incurred on or within 2 years before
the date of the filing of the petition, if the debtor voluntarily or involuntarily--
(A) made such transfer or incurred such obligation with actua intent to hinder, delay,
or defraud any entity to whichthe debtor was or became, on or after the date that such
transfer was made or such obligation was incurred, indebted; or
(B)(i) received less than areasonably equivdent vaue in exchange for such transfer
or obligation; and
(i1)(1) was insolvent on the date that such transfer was made or such obligation was
incurred, or became insolvent as aresult of such transfer or obligation;
(I wasengaged inbusiness or a transaction, or was about to engage in businessor
atransaction, for whichany property remaning withthe debtor was an unreasonably
amdl capitd;
(111 intended to incur, or believed that the debtor would incur, debts that would be
beyond the debtor's ability to pay as such debts matured; or
(V) made suchtransfer to or for the benefit of aninsider, or incurred such obligation
to or for the benfit of an insder, under an employment contract and not in the
ordinary course of business.

11 U.S.C. § 548(a)(1) (2005).
The questionbefore the court iswhether Smithfidd fals withinan exceptionto § 548(a) that isfatd

to the trusteg's causes of action. Smithfield contendsthat it is protected by the "safe harbor" provided by



8 546(g) withrespect to the trustee's § 548(a)(1)(B) constructive fraud claim, and that it gave reasonably
equivaent vaue as provided in § 548(c) and § 548(d)(2)(D) withrespect to the trustee's actua fraud daim
under 8 548(a)(1)(A).

Section 546(g) provides

(9) Notwithstanding sections 544, 545, 547, 548(a)(1)(B) and 548(b) of thistitle, the
trustee may not avoid atransfer made by or to a swap participant or financia participant,
under or in connection with any swap agreement and that is made before the
commencement of the case, except under section 548(a)(1)(A) of thistitle.

11 U.S.C. 8§ 546(g) (2005). Thesafeharbor fromthecongructivefraud dlegationisavailableto Smithfied
if it can show that it isa"swap participant” within the meaning of the statute, and that the transactions at
issue condtitute transfers under a" swap agreement.”

Smilaly, Smithfidd is protected from the actud fraud alegation by the safe harbor provided by
§ 548(c) and 8§ 548(d)(2)(D), if Smithfield showsthat it isa"swap participant” and that its contract with
the debtor isa"swap agreement.” These subsections of § 548 provide:

(c) Except to the extent that atransfer or obligationvoidable under this sectionisvoidable
under section 544, 545, or 547 of thistitle, atransferee or obligee of such a transfer or
obligation that takes for vaue and in good faith has a lien on or may retain any interest
transferred or may enforce any obligation incurred, asthe case may be, to the extent that
such transferee or obligee gave vaue to the debtor in exchange for such transfer or
obligation.

(d)(1) For the purposes of this section, a transfer is made when such transfer is so
perfected that abona fide purchaser fromthe debtor againgt whomapplicable law permits
such transfer to be perfected cannot acquire an interest in the property transferred thet is
superior to the interest in such property of the transferee, but if such transfer is not so
perfected before the commencement of the case, suchtransfer ismadeimmediatdy before
the date of thefiling of the petition.

(2) In this section-
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(D) a swap participant or financid participant that receives a transfer in connection
with a swap agreement takes for vaue to the extent of such transfer| ]

11 U.S.C. § 548(c); § 548(d)(2)(D) (2005).

Section 548(c) protectsatransfereefrom avoidance actionsunder §548(a)(1)(A) if thetransferee
takes for vaue in good faith, to the extent of vaue given. Section 548(d)(2)(D) provides that a swap
participant that receives a transfer in connection with a swap agreement takes for vaue to the extent of the
transfer. Consequently, because the trustee does not contest that Smithfidd received the transfer in good
faith, the trustee may not avoid the transfer if the contract is a" swap agreement” and Smithfidd isa " swap
participant.”

The definitions of "swap agreement” and " swap participant,” appear in 88 101(53B) and101(53C)
of the Bankruptcy Code, asfollows:

(53B) The term "swap agreement"--
(A) means--
(i) any agreement, induding the terms and conditions incorporated by referenceinsuch
agreement, which is-
() an interest rate swap, option, future, or forward agreement, induding a rate
floor, rate cap, rate collar, cross-currency rate swap, and basis swap;
(1) a spot, same day-tomorrow, tomorrow-next, forward, or other foreign
exchange, or precious meta's agreement;
(1) acurrency swap, option, future, or forward agreement;
(V) an equity index or equity swap, option, future, or forward agreement;
(V) adebt index or debt swap, option, future, or forward agreement;
(V1) atota return, credit spread or credit swap, option, future, or forward
agreement; or
(V1) a commodity index or a commodity swap, option, future, or forward
agreemen;
(VI111) awesther swap, option, future, or forward agreement;
(i) any agreement or transaction that is Smilar to any other agreement or transaction
referred to in this paragraph and that--

11



(1) isof atype that has been, is presently, or in the future becomes, the subject of
recurrent deglings in the swap or other derivatives markets (induding terms and
conditions incorporated by reference therein); and
(I is a forward, swap, future, or option on one or more rates, currencies,
commodities, equity securities, debt securities or other debt insruments,
quantitative measures associated with anoccurrence, extent of an occurrence, or
contingency associated with a financid, commercid, or economic consegquence,
or economic or financid indices or measures of economic or financid risk or vaue;
(iit) any combination of agreements or transactions referred to in this subparagraph;
(iv) any option to enter into an agreement or transaction referred to in this
subparagraph;
(v) a master agreement that provides for an agreement or transaction referred to in
clause(i), (i), (iii), or (iv), together withdl supplementsto any suchmaster agreement,
and without regard to whether the master agreement contains an agreement or
transaction that isnot a swap agreement under this paragraph, except that the master
agreement shdl be considered to be a swap agreement under this paragraph only with
respect to each agreement or transaction under the master agreement that is referred
toin dause (i), (i), (iii), or (iv); or
(Vi) any security agreement or arrangement or other credit enhancement related to any
agreementsor transactions referred to inclause (i) through (v), induding any guarantee
or reimbursament obligation by or to a swap participant or financia participant in
connection with any agreement or transaction referred to in any such clause, but not
to exceed the damages in connection with any such agreement or transaction,
messured in accordance with section 562; and
(B) isapplicable for purposes of thistitle only, and shdl not be construed or applied so as
to chalenge or affect the characterization, definition, or trestment of any swap agreement
under any other statute, regulation, or rule, induding the Securities Act of 1933, the
Securities Exchange Act of 1934, the Public Utility Holding Company Act of 1935, the
Trugt Indenture Act of 1939, the Investment Company Act of 1940, the Securities
Investor Protection Act of 1970, the Commodity Exchange Act, the Gramm-Leach-Bliley
Act, and the Legal Certainty for Bank Products Act of 2000.

(53C) The term"swap participant” means an entity thet, a any time before the filing of the
petition, has an outstanding swap agreement with the debtor.

11 U.S.C. § 101(53B); § 101(53C) (2005).
The court's andysis of the meaning of "swap agreement” begins, asit must with every statute, with

"the language of the datute itsalf.” United Statesv. RonPar Enters., Inc., 489 U.S. 235, 241, 109 S. Ct.
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1026, 1030 (1989); see dso Barnhart v. Sgmon Cod Co., 534 U.S. 438, 450, 122 S, Ct. 941, 950

(2002) (court'sfird step isto determine whether language has "plain and unambiguous meaning withregard

to the particular dispute in the case"): Toibb v. Radloff, 501 U.S. 157, 162, 111 S. Ct. 2197 (1991)

(courts examine language firs); In re SunterraCorp., 361 F.3d 257, 265 (4th Cir. 2004). The definition
of "swap agreement” first gppeared in the Bankruptcy Code in 1990 and was substantiadly expanded by
BAPCPA. Unfortunately, as is true with many BAPCPA amendments, the resulting statute is confusing
and its meaning anything but dear.

Smithfidd mantains that the andydsis quite smple — Smithfield's contract to purchase naturd gas
from Nationa Gasis a swap agreement because, pursuant to 8 101(53B)(A)(i)(VI1), a swap agreement
includes a commodity "forward agreement.” According to Smithfidd, its contract with National Gas is a
forward contract as defined in § 101(25), naturd gas is a commodity, and a commodity "forward
agreement” necessaxily includes aforward contract deding withnatura gas. The andys's, however, isnot
a dl easy. "Swap agreement,” "forward agreement” and "forward contract” are not part of this court's or
most people's "plain meaning” vocabulary, and the court must 1ook to other sources, including the context
in which the terms appear in the Code.

Bothpartieshave cited cases that they contend support their interpretations of the Statute, but those
cases, whichwere decided before the BA PCPA amendments, involve different sections of the Bankruptcy
Code, different federd statutes, or facts that are Sgnificantly different from those before the court. Both
parties dso rdy on aspects of the legidadive history for support, but the legidative history also is

contradictory.
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The trustee concedes that the contract is aforward contract involving acommodity, but argues
that the contract isnot aforward agreement asthat undefined term is used in 8 101(53B)(A)(i)(VI1I). The
argument that the contract is aforward contract is supported by a decision of the United States Court of

Appeds for the Fifth Circuit inWilliams v. Morgan Stanley Capital Group, Inc. (Inre Olympic Natural Gas

Co.), 294 F.3d 737 (5th Cir. 2002). Notwithstanding the trustee's concessionand Olympic Natural Gas,

the court is not convinced that the contract between Nationd Gas and Smithfidd is aforward contract as
defined in § 101(25).
"Forward contract” is defined in § 101(25) as follows:

(25) The term "forward contract” means--
(A) acontract (other thanacommodity contract) for the purchase, sale, or transfer of
a commodity, as defined in section 761(8) of this title, or any Smilar good, article,
sarvice, right, or interest which is presently or in the future becomes the subject of
dedinginthe forward contract trade, or product or byproduct thereof, withamaturity
date more than two days after the date the contract is entered into, including, but not
limited to, a repurchase transaction, reverse repurchase transaction, consgnment,
lease, swap, hedgetransaction, deposit, loan, option, alocated transaction, unalocated
transaction, or any other Smilar agreement;
(B) any combination of agreements or transactions referred to in subparagraphs (A)
and (C);
(C) any option to enter into an agreement or transaction referred to in subparagraph
(A) or (B);
(D) amaster agreement that provides for an agreement or transaction referred to in
subparagraph (A), (B), or (C), together with al supplements to any such master
agreement, without regard to whether such master agreement provides for an
agreement or transaction that is not aforward contract under this paragraph, except
that such master agreement shal be considered to be a forward contract under this
paragraph only with respect to each agreement or transaction under such master
agreement that is referred to in subparagraph (A), (B), or (C); or
(E) any security agreement or arrangement, or other credit enhancement related to any
agreement or transaction referred to in subparagraph (A), (B), (C), or (D), including
any guarantee or reimbursement obligation by or to a forward contract merchant or
financid participant in connection withany agreement or transactionreferred to in any
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such subparagraph, but not to exceed the damages in connection with any such
agreement or transaction, measured in accordance with section 562.

11 U.S.C. § 101(25) (2005).

The definitionprovidesthat aforward contract is one which is "presently or in the future becomes
the subject of deding inthe forward contract trade.” 11 U.S.C. 8§ 101(25). The contract at issue before
the court isasmple supply contract involving the sale of natura gas by one party, Nationa Gas, to another
party, Smithfield, and is not a contract that is the subject of "dedling in the forward contract trade’® To
complicate things further, the definition of forward contract excludes a"commodity contract.” 8 101(25).
All parties agree that naturd gasisacommodity. The term commodity contract is not defined and could
reasonably be interpreted to mean a contract involving a commodity to be delivered in the future, but one
that is not "the subject of deding in the forward contract trade." For both of these reasons, the court

believes that a smply supply contract should not be included within the definition of aforward contract.

3The definition of "forward contract” contains a clause beginning with the word "which," and that
word could affect the interpretation of the definition, depending on the word the clause modifies. The
definition reads. "a contract . . . for the purchase, sale, or transfer of acommodity . . . or any smilar good,
article, service, right, or interest which is presently or in the future becomes the subject of dealing in
the forward contract trade .. . . ." If this phrase modifies"contract,” then the definition is limited to the
agreements that are themselvesthe subject of dedinginthe forward contract trade. If the phrase modifies
"samilar good, article, sarvice or interest,” then it is only the commaodity, good, article, service or interest
underlying the contract that must be the subject of dealing in the forward contract trade.

The language used in the definition of "forward contract merchant” in 8§ 101(26) supports a
conclusionthat the "which" does not refer to the contract, but rather to the good, article, serviceor interest.
That section also uses the phrase "commodity . . . or any Smilar good, article, service, right, or interest
which is presently or in the future becomes the subject of dealing in the forward contract trade . .
."but does not have a competing noun that the phrase might modify. Although the "which" likely does not
refer to the contract, the language of the statuteisambiguous. Seelnre Mirant Corp., 310 B.R. 548, 565-
66 (Bankr. N.D. Tex. 2004).
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The decison in Olympic Natural Gas found that a straightforward supply contract caling for

ddiveryinthe futurewasa forward contract, but the contract under consideration in that case was not the

type of ample supply contract that is presently beforethis court. The contract in Olympic Natural Gas was

a "Naturd Gas Sdes and Purchase Contract” which provided that "each month the parties would enter
into aseriesof individud transactions, inwhicheachwould act sometimesasbuyer and sometimesas e,

after agreeing onthe price, quantity, timing, and ddivery point for the naturd gas”" Olympic Naturd Gas,

294 F.3d at 739. One of the parties to the contract, Morgan Stanley Capita Group, was not a supplier
of naturd gas, but it acted as both buyer and sdller under the contract. The contract inthat case clearly was
not an actua supply contract. Another factor disinguishing that case fromthis one isthat the issue before

the court in Olympic Naturd Gasinvolved protection, under 8 546(€), of settlement payments between

forward contract merchants, not the broad protections afforded to swap participants engaged in swap
agreements.*

A sticking point for both the Olympic Natural Gas court, and this court as well, is the confusing

exclusonof "commodity contract” fromthe definitionof forward contract.  The court in Olympic Natural

Gasrelied on commentary in Callier on Bankruptcy to dedl with the confusion. Citing Callier, that court

congtrued "commodity contract” to mean "purchases and sdes of commodities for future ddivery on, or

subject to the rules of, a contract market or board of trade, and leverage transactions.”  Olympic Natura

“A "forward contract merchant" is defined in § 101(26) as meaning "a Federa Reserve bank, or
an entity the business of which consists in whole or in part of entering into forward contracts as or with
merchants in a commodity (asdefined insection 761) or any Smilar good, article, service, right, or interest
which is presently or in the future becomes the subject of dedling in the forward contract trade." Section
546(e) protects settlement payments between forward contract merchants from avoidance under 88 544,
545, 547, 548(a)(1)(B) and 548(b).
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Gas, 294 F.3d at 741 (citing 5 Callier on Bankruptcy 1556.02[2], at 556-4 (Lawrence P. King ed., 15th
ed. 2002). Thisisin contrast with "forward contracts’ that are "contracts for the future purchase or sale

of commodities that are not subject to the rulesof acontract market or board of trade." Olympic Natural

Gas, 294 F.3d at 741 (citing 5 Callier 1 556.02[2], at 556-5). The court stated that it would not adopt
an interpretation of commodities contract that conflicted with the definition in § 761(4). The court
uggested that "[b]y exempting ‘commodities contracts from the definition of 'forward contract' in 8§

101(25) the Coderetains adistinct definitionof ‘commodities contracts.™ Olympic Natural Gas, 294 F.3d

at 741 (citing 11 U.S.C. 8§ 761(4) (defining "commodity contract")).

An equdly plausible and more basic argument can be madethat "commodity contract,” asused in
8 101(25), should be given its "plain meaning," which is a Smple commodity supply contract. Section
103(d) of the Bankruptcy Code providesthat subchapter 1V of chapter 7, whichincudes 8 761(4), applies
only in a case under chapter 7 involving a commodity broker. 1f Congress had intended for "commodity
contract” to have the meaning provided by § 761(4), it would have said so, asit did in that same sentence
with respect to "commodity." Section 101(25) expresdy statesthat "commodity" isdefined in § 761(8).°

The court in Olympic Natural Gas also found support for its interpretation of "forward contract”

in that term's "traditiona definition,” as expressed by several drcuit court opinions. See Nagel v. ADM

® The bankruptcy court in In re Mirant Corp., 310 B.R. 548-566 (Bankr. N.D. Tex. 2004), fet
that no inference should be drawn from the omission of § 761(4) in 8 101(25), because the reference to
§ 761(8) was added by Congressin 1990 to darify the meaning of "commodity.” That may be so, but the
fact remains that Congress did not refer to § 761(4) either in 1990 or in 2005 when the definition of
"forward contract” was amended by BAPCPA. Section 101(25)(A) was amended by the Financid
Netting Improvements Act of 2006, Pub. L. 109-390, § 5(a)(1)(C)(i), and now providesthat "commodity
contract” is defined in 8 761. The 2006 amendment is not applicable in this case, because the case was
filed prior to the amendment's effective date of December 12, 2006.
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Investor Servs., Inc., 217 F.3d 436 (7th Cir. 2000); Commodity Futures Trading Commnv. Co Petro

Mktg. Group, Inc., 680 F.2d 573 (9th Cir. 1982); Grain Land Coop v. Kar Kim Farms, Inc., 199 F.3d

983 (8th Cir. 1999) (citedin Olympic Natural Gas, 294 F.3d at 741). All of those cases, however, involve

the Commodity Exchange Act, not the Bankruptcy Code, and the context inwhichthe issues were raised
and the consequences that flowed from the definition of "forward contract”" are quite different from the
issues that are raised and resulting consequences in a bankruptcy setting.® Congress sometimes does
include, in the Bankruptcy Code, "specific directions that establish the significance for bankruptcy law of

aterm used dsawhere in the federd statutes.” Howard Ddlivery Serv., Inc. v. ZurichAmericanins. Co.,

—U.S.— 126 S. Ct. 2105, 2113 (2006) (quoting United Statesv. Reorganized CF& | Fabricators of Utah,

Inc.), 518 U.S. 213, 219, 116 S. Ct. 2106 (1996)). When those directions are not given, the court has

"no warrant to write them into the text." Howard Ddivery, 126 S. Ct. at 2113.

The gigt of dl thisisthat Sgnificant questions remain asto whether the contract at issue isaforward
contract. The issue is not dispositive and the court therefore will assume, as did the trustee, that the
contract is aforward contract within the meaning of 8 101(25). A forward contract is not identical to a
forward agreement, however, and if the contract is not aforward agreement, it is not a swap agreement.

As previoudy mentioned, Smithfidd offers a draghtforward, linear argument: §
101(53B)(A)(i)(VII) provides that aswap agreement includes"acommodity index or acommodity swap,

option, future or forward agreement;” the contract with Nationa Gasis aforward contract as defined in

*The definitions of "forward contract" inthe Federal Deposit Insurance Act and the Federal Crediit
Union Act were amended by BAPCPA to coincide with the new definition of "forward contract” in the
Bankruptcy Code. Pub. L. 109-8, 119 Stat. 23 § 901(d) (2005).
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8 101(25); naturd gas is a commodity; and a "commodity forward agreement” necessarily includes a
forward contract deding with naturd gas. Because the plain statutory definition of "swap agreement”
includes the contract at issue, Smithfidd argues, the court may not look to outside sources to determine
whether the contract would be a " swap agreement” inany other context, induding definitiona sourceswithin
the financid indugtry itsdf. Inthe event the court doeslook outsdethe statutory language, Smithfield points
to the legiddive higory of the 2005 amendments discussng the definition of "swap agreement.” Init, the
following commentary gppears. "The use of the term forward' in the definition of 'swap agreement’ is not
intended to refer only to transactions that fal withinthe definitionof ‘forward contract.” Instead, a'forward'
transaction could be a'swap agreement’ evenif not a ‘forward contract.” H.R. Rep. No. 109-31, pt.1, at
129.

Smithfield dso refersto the fact that Black's Law Dictionary defines"forward contract” to include
a"forward agreement”:

forward contract. An agreement to buy or sdl aparticular nonstandardized asset (usu.

currencies) at afixed priceonafuturedate. Unlike afutures contract, aforward contract

is not traded on aformal exchange. Also termed forward agreement.

Black's Law Dictionary 345 (8th ed. 2004). Smithfield contends that "agreement” is broader than

"contract," and that "contracts' are necessarily asubset of "agreements.” Smithfield aso suggested that
becausethe I nternationa Swapsand Derivatives Association (the representative associ ationfor thefinancid
indugtry) filed an amicus brief supporting the argument that the contract isa swap agreement, the industry
asawhole would recognize this contract asaswap agreement.  All taken together, Smithfield asserts, this

isaforward contract that also is aforward agreement, and thus for that reason is a swap agreement.
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The trustee disagrees. He urges the court to essentialy step back and see the forest rather than
only thetrees. Thespecid protectionsafforded to swap agreementswereintended to apply to complicated
financid transactions, he argues, and not to straightforward supply agreementsinvalving the sale of naturd
gas. Thetrustee cautions that if Smithfield's argument prevails, each sale of acommodity with addivery
date more than two days after the contract date would be a swap agreement, including the smple sde of,
for example, hogs or corn. The definition of "swap agreement” cannot be expanded to apply to every
commodity contract that has a future ddlivery date. The trustee acknowledges that there are legitimate
reasons for Congress to protect recognized financial markets given thar far-ranging impact, but he
contends that the protection should not extend to the smple sadle of goods a the "farmer's market.” Ina
nutshell, the bedrock of the trustee'slegd argument isthat it would defy both Congressional intent and basic
common sense to define a swap agreement in such away asto include a family farmer's agreement with
aconsumer to sell abushe of corn a the end of the month for afixed price.

As the foregoing discussion illugrates, the court cannot rely on the plain language of the statute.
The term "forward agreement” is not in everyday usage, its meaning is uncertain, and the court must
consder other rules of Satutory interpretation. A review of the relevant datute's history isin order. See
Toibb, 501 U.S. at 162, 111 S. Ct. at 2200 (explaining that where the "resolutionof aquestionof federal
law turns on a statute and the intention of Congress, welook firg to the statutory language and then to the
legidative higtary if the Statutory language is unclear) (internd quotations omitted).

Prior to the amendmentsat issue, swap agreementswere defined more narrowly inthe Bankruptcy
Code. The definition of swap agreement first became part of the Bankruptcy Code in 1990, Pub. L. No.

101-311 (June 25, 1990). Congress sought to address "concerns regarding volatility in the swap
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agreement markets resulting fromthe uncertainty over ther treetment inthe Bankruptcy Code." H.R. Rep.
No. 484, 101st Cong., 2d Sess. 3 (1990). The House Report for the 1990 amendments suggests that
Congress intended to protect the financd markets. "U.S. Bankruptcy law has long accorded specia
trestment to transactions involving financid markets, to minimize volatility. Because financid markets can
change sgnificantly in a matter of days, or even hours, a non-bankrupt party to ongoing securities and
other financial transactions could face heavy losses unless the transactions are resolved promptly and
with findity." H.R. Rep. No. 484, 101st Cong., 2d Sess. 3 (1990) (emphasis added). The remarks
offered in both the House and Senate are in accord. See 136 Cong. R. H 2282 (May 15, 1990)
(statement of Rep. Brooks); 136 Cong. R. S S7335 (daly ed. June 6, 1990) (statement of Sen.
DeConcini).

The definition of swap agreement in 1990 "set out a non-exhausgtive list of swap-like transactions
—rate, basis, commodity, currency, and cross-currency rate swaps, interest rate and currency options, rate
caps, floor, and collars; and 'any other amilar agreement.™ Edward R. Morrison & Joerg Regd, Financid

Contracts and the New Bankruptcy Code: Insulating Markets from Bankrupt Debtors and Bankruptcy

Judges, 13 Am Bankr. Ingt. L. Rev. 641, 646 (2005).

The definition of swap agreement was amended in 1994 to "confirm[] the market understanding
that spot foreignexchange contracts are included within the definitionof 'swap agreement.™ H.R. Rep. No.
103-834, 103rd Cong., 2nd Sess. 29 (Oct. 4, 1994); 140 Cong. Rec. H10768 (Oct. 4, 1994). As
amended in 1994, § 101(53B) read asfollows:

The term "swap agreement” means

(A) anagreement (indudingtermsand conditions incorporated by reference therein) which
isarate swap agreement, basis swap, forward rate agreement, commodity swap, interest
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rate option, forward foreign exchange agreement, spot foreign exchange agreement, rate

cap agreement, rate floor agreement, rate collar agreement, currency swap agreement,

Cross-currency rate swap agreement, currency operation, any other smilar agreement

(indluding option to enter into any of the foregoing;

(B) any combination of the foregoing; or

(C) amaster agreement for any of the foregoing together with al supplementq.]

11 U.S.C. 8101(53B) (1994).

Clearly, the contract before the court today is not the type of contract identified in the pre-
BAPCPA definition of swap agreement and is not Smilar to any transaction typica in the swap markets.
Consequently, prior to the 2005 amendments, the transfers under the contract at issue would have been
protected only by 8§ 546(e) and § 548(d)(2)(B), to the extent that those transfers were "settlement
payments' made by or to a "forward contract merchant.” The preBAPCPA definition of "swap
agreement” could not have been dretched to include the transactions at issue.

The definition applicable to the issue before the court is, of course, the post-BAPCPA ddfinition,
whichismoreexpansve. Why did Congress expand the definition of swap agreement? Legidative history
isavailable and, in contrast to most of BAPCPA's legidative history which merdly repeets the datute, the
legidaive higory attempts to explan why the statute was enacted and what the statute means.
Unfortunately, the guidance of the legidative higory itsdf is contradictory.

As mentioned above, the legidative history of the 2005 amendments provides thet the use of the

term "forward" is not intended to be limited to transactions that fal within the definition of "“forward

"It is unlikely that the transfers before the court qudify for the protections of 88 546(e) and
548(d)(2)(B), a point apparently conceded by Smithfidd both because it is not proceeding under those
subsections, and because it acknowledged at the hearing that the provison of the contract which
characterizes the parties as "forward contract merchants' for purposes of the Bankruptcy Code is not
relevant to this adversary proceeding.

22



contracts.” H.R. Rep. No. 109-31, Pt.1, at 129. At the sametime, it provides that "[a]s amended, the
definition of 'swap agreement’ will update the statutory definition and achieve contractual netting across
economicaly smilar transactions.” H.R. Rep. No. 109-31, Pt.1, at 128 (emphasis added).

The definition of "swap agreement” origindly was intended to provide aufficient
flexibility to avoid the need to amend the definition as the nature and uses of swap
transactions matured. To that end, the phrase "or any other smilar agreement” was
included in the definition. . . . To darify this, subsection (a)(1) expands the definition of
"swap agreement” to include "any agreement or transaction that issimilar to any other
agreement or transactionreferred toin [Section 101(53B) of the Bankruptcy Code] and
that is of a type that has been, is presently, or in the futire becomes, the subject of
recurrent dealingsinthe swap markets' and [that] is aforward, swap, future, or option
on one or more rates, currencies, commodities, equity securities or other equity
indruments, debt securities or other debt instruments, quantitative measures associ ated
with an occurrence, extent of an occurrence, or contingency associated with afinancid,
commercid, or economic consequence, or economic or financia indices or measures of
economic or financid risk or vaue.

The definitionof "swap agreement” in this subsection should not be interpreted to
permit parties to document non-swaps as swap transactions. Traditional commercial
arrangements, such as supply agreements. . . cannot be treated as "swaps" under
the FDIA, the FCUA, or the Bankruptcy Code because the parties purport to
document or label the transactions as "swap agreements."

H.R. Rep. No. 109-31, pt.1, at 128-29 (emphasis added).

The legidative history shows that Congress was attempting to be forward-thinking and to draft
language that could encompass the expansion of the swap market without requiring repeated amendment.
Congress wished to include any and al financia instruments traded in the swap markets, now exigting or
that may be created in the future, withinits definition, whichit did through the "any other smilar agreement”
language. The ddfinition isintentionaly broad in anticipation of expected changesin the use and nature of
swap insruments. Congress dso clearly stated, however, that it did not intend for supply agreementsto

be swept into the redlm of swap agreements. The redtrictive reference to recurrent trade, taking place
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in the swap markets, means that Congress was focused on financia instruments that are themsalves
regularly the subject of trading, and did not contemplate gpplication of this statute to acontract of the kind
a issue here, which is amply an agreement by a single end-user to purchase a commodity.

I ncongtruing the statute the court aso must, of course, "consder the context inwhichthe statutory
words are used because '[w]edonot . . . construe statutory phrases in isolation; we read statutes as a

whole™ Ayesv. U.S. Dep't of Veterans Affairs, 473 F.3d 104, 108 (4th Cir. 2006). Here, the context

isreadily evident: This statute is meant to protect financid markets. Though Smithfidd would have the court
end the inquiry with the limited language of § 101(53B)(A)(i)(V 1), whichprovidesthat aswap agreement
includes "a commodity index or a commodity swap, option, future or forward agreement,” putting the
datute in its actud, gppropriate context reveds that there is much more to the statutory definition.

It istrue enough that § 101(53B)(A)(i) lists numerous agreements that fal within the definition of
"swap agreement.” Section 101(53B)(A)(ii) provides for additiona agreements or transactions thet are
"amila to those referred to in 8 101(53B)(A)(i) and are the subject of recurrent dedings in the swap
market and are forwards, swaps, futures, or options "onone or morerates, currencies, commodities, equity
Securities, or other equity indruments .. . . " The word "smilar," rather than expanding the universe of
agreementsthat come within the umbrella of swap agreements, actualy limits the agreements to those that
"bear| ] a family resemblance’ to the other agreements and transactions that enjoy the protections of the
Bankruptcy Code. Ayes, 473 F.3d at 108. The other agreements described in 8 101(53B)(A)(i) are
found in financid markets. They do not include contracts betweena sdler and anend-user for ddivery of

aproduct that happens to be a recognized commaodity.
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Congress determined that there are legitimate reasons for creating, in the financial markets, these
specia exceptions to the overall protections and policies of the Code. The court understands that if
contractstraded onafinancid market are unraveled, the market itself could become ungtable and adomino
effect could occur. See H.R. Rep. No. 484, 101st Cong., 2d Sess. (1990). There is nothing to suggest
that the contract between Smithfield and the debtor wastraded on afinancid market, so in this case only
the debtor's estate and Smithfield would be affected by a recovery. There is no reason to disturb the
established ability of the trustee to avoid the dleged fraudulent transfers at issue in this case.

The consequences of induding agreements such as the one before the court within the definition
of swap agreement would be far-reaching. Not only are dl transfers under swap agreements protected
from the reach of atrustee in preference and fraudulent transfer actions, but setoffs by a swap participant
of mutud debt, and dams under a swap agreement, are excepted fromthe automatic stay. See11U.S.C.
8362(b)(17). Therightsto liquidate, terminate or accel erate a swap agreement cannot be stayed, avoided
or limited by the Code or the court, 11 U.S.C. 8 560, bankruptcy default clauses are enforceable, 11
U.S.C. §561(a), and there are specia provisons for rgection damages. See 11 U.S.C. 8§ 562. These
exceptions to the trustee's avoidance powers were intended to avoid the greater danger of market
disruption and ingtability in the financid markets due to the domino effect likely as aresult of some types
of transfer avoidance. Congress certainly did not intend by the amendment to create a new, equaly
disruptive ripple effect within the administration of bankruptcy estates. The court must take into
condderation the effect its decison will have on the overdl scheme of the Bankruptcy Code. If this
agreement is a swap agreement, then many of the most important aspects of the Code, including priorities

of digributions to creditors and the autometic stay, will be eviscerated ineventhe smallest case of afarmer
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who contractsto sl hishogs at the end of the monthfor aset price. No public purposewould be served,

and the result would be wholly at odds with the established ams and order of bankruptcy proceedings.
Thecourt's conclusionthat the contract at issue is not within the definition of aswap agreement dso

comports with an important guiding principle for dl bankruptcy courts, whichwas recently emphasized by

the United States Supreme Court in Howard Delivery, 126 S. Ct. at 2109. The Court stated that "the

Bankruptcy Code ams, inthe main, to secureequa distribution among creditors.” In that case, the Court
concluded that it was "far from clear” that an employer's liability to provide worker's compensation
coverage came withinthe language of 8 507(a)(5), whichconferspriority for contributions to anemployee
benefit plan arigng from services rendered. 126 S. Ct. at 2116. For that reason, and because other
factors also weighed againg that categorization, the Court determined that "any doubt concerning the
appropriate characterization . . . is best resolved in accord withthe Bankruptcy Code's equd distribution
am." 126 S. Ct. a 2116. Affording to the trustee the full range of his statutory avoidance powers, on the
facts before the court, isin line with both the Code's god of equa ditribution and "the complementary
principle that preferentid treatment of a class of creditorsisin order only when clearly authorized by
Congress" 126 S. Ct. at 2109.

Both parties have made solid arguments to support their positions, but it is not clear to the court
that the definition of swap agreement is broad enough to cover the contract between Nationd Gas and

Smithfidd. Resolution of this case, as with Howard Ddlivery, turns on the "essentid characte™ of the

market protection statutes at issue. 126 S. Ct. a 2113. Because the contract is not clearly within the

definition of swap agreement, the court will not upset the priority scheme of the Bankruptcy Code by
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afording the transfers under the contract the protections afforded to swap agreements and swap
participants under § 546(g), and under § 548(c) and § 548(d)(2)(D).

Accordingly, Smithfield's motion to dismiss and dternative motion for summary judgment are
DENIED. Becausethe court has not relied on the affidavit of Ms. Gotham in reaching its decigon, it is
not necessary to address Smithfield's motion to strike.

SO ORDERED.

END OF DOCUMENT
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