UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NORTH CAROLINA
WILSON DIVISION

In re:

Case No. 06-00166-8-ATS
Chapter 11

NATIONAL GAS DISTRIBUTORS, LLC,

Debtor.

RICHARD M. HUTSON, Il, TRUSTEE FOR
NATIONAL AS DISTRIBUTORS, LLC,
f/k/a Paul Lawing, Jr., LLC,

Adversary Proc.

No. 06-00267-8-ATS
Plaintiff,

V.
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MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION: (A) TO DISMISS
TRUSTEE’S COMPLAINT FOR FAILURE TO STATE A CLAIM UNDER
FEDERAL RULE OF BANKRUPTCY PROCEDURE 7012, OR, IN THE
ALTERNATIVE, (B) FOR SUMMARY JUDGMENT UNDER
FEDERAL RULE OF BANKRUPTCY PROCEDURE 7056

NOW COMES Defendant The Smithfield Packing Company, Incorporated
(“Defendant”), by and through counsel, and files this Memorandum (the “Supporting
Memorandum”) in Support of Defendant’s Motion: (A) To Dismiss The Trustee’s
Complaint For Failure To State A Claim Under Federal Rule Of Bankruptcy Procedure
7012, or, in The Alternative, (B) For Summary Judgment Under Federal Rule Of
Bankruptcy Procedure 7056 (the “Motion™). In support of the Motion, Defendant

respectfully states as follows:



. INTRODUCTION AND BACKGROUND

A “derivative” is simply “an agreement between a future buyer and future seller.”

Michael Durbin, All About Derivatives (McGraw-Hill 2006), p. 1. In addition to

specifying the buyer and the seller, every derivative specifies a future price at which
some item can or must be sold and a future date on or before which such sale must occur.
Id.

A “forward contract” is the simplest type of derivative — a forward contract
obligates one party to buy and the other party to sell a particular item at a set price on
some date in the future. 1d. at 16.> In a forward contract relating to a commodity such as
natural gas, the price of which fluctuates and cannot be predicted into the future with
certainty, one virtual certainty does exist — one party to the contract, either buyer or

seller, will have made a “bad bet.”?

The parties will not know the “loser”” on the bet or
the magnitude of the loser’s loss (or, conversely, the winner’s gain) until delivery occurs
under the forward contract. At that point in time, but not before, the parties will be able
to judge whether the forward contract price is higher or lower than the market price of the
commodity in question at the time of delivery.

Derivatives such as forward contracts have become a mainstay of the worldwide
economy. As of the middle of 2006, there was a notional amount outstanding of interest

rate swaps, options and currency swaps, and equity derivatives in excess of $250 trillion.

See International Swaps and Derivatives Association (“ISDA”) 2006 Mid-Year

! A forward contract’s simplicity distinguishes it from certain other types of derivatives, such as a “futures
contract” (a standardized forward contract executed at and tradable on an exchange) or an “option contract”
(which grants the holder the right but not the obligation to buy or sell something at a specified price on or
before a specified future date). Michael Durbin, All About Derivatives (McGraw-Hill 2006), p. 2.

% The theoretical possibility exists, of course, that the contract price and the actual market price of the
commodity at the time of delivery will be precisely the same. The likelihood of this is null when the
forward contract, as in this case, involves daily deliveries of a volatile commodity such as natural gas at the
contract price over a multi-month period.




Summary, available at www.isda.org/statistics. Derivative contracts, such as “swap

agreements,” “forward contracts,” “forward agreements,” “options,” and other “future”
agreements, especially in the sale of commaodities, are different from standard sale or
supply contracts because such derivative contracts are risk-shifting in nature and their
purpose is to hedge against fluctuations in the commodities market. H.R. Rep. No. 101-
484, at 4 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 226. Thus, such derivative
contracts have long been accorded special treatment under the United States Bankruptcy
Code, 11 U.S.C. § 101, et seq. (the “Code”), to avoid the ripple effect that could lead to
the collapse of an affected market. Accordingly, the Code provides substantive
protections and exemptions to parties to derivative contracts, excepting setoffs under such
contracts from the effect of the automatic stay, excepting such contracts from the general
unenforceability of ipso facto clauses, and, most pertinently, limiting the ability of a
trustee to avoid, as preferences or fraudulent transfers, transfers made in connection with
such contracts. See, e.g., 11 U.S.C. 88§ 546(e)-(g), 362(b)(6), and 362(b)(7).

Among the effects of these exemptive provisions in the Code is that the “winner”
of the bet in a forward transaction is not penalized with fraudulent transfer liability if the
“loser” becomes a debtor in bankruptcy shortly after the transaction. Such transactions
can never result in constructive fraudulent transfer liability under the Code for the winner
of the bet, no matter how big a “win” the winner enjoys. Even if the debtor entered into
the forward transaction with actual fraudulent intent, such transaction is exempt from
avoidance provided that (with respect to actual fraud only) the “winner” entered into the
transaction in good faith.

In this case, the Trustee has ignored the fact that the “Transfers” (hereinafter, as



defined in the Complaint®) that he seeks to avoid were made under and in connection
with “swap agreements” and he has filed the Complaint seeking avoidance and recovery
of the Transfers in violation of the specific provisions of the Code that protect these
transactions.

The Transfers that the Trustee seeks to avoid in this Complaint relate to natural
gas delivered under forward contracts by National Gas Distributors, LLC, the debtor
herein (the “Debtor”), to Defendant in the year preceding the Debtor’s bankruptcy
petition date of January 20, 2006. The terms and conditions of the forward contracts
were set forth in a form “Base Contract for Sale and Purchase of Natural Gas”
promulgated by the North American Energy Standards Board, Inc. (“NAESB”) (the
“Base Contract”), a copy of which was attached to the proof of claim (the “Proof of
Claim”) filed by Defendant in the bankruptcy case. (A copy of the Proof of Claim is
attached hereto as Exhibit A.) Generally, the Debtor would confirm the purchase and
sale transaction by an email sent to Defendant setting forth the purchase price for the
natural gas for a particular future “Delivery Period” (as defined in the Base Contract).
Attached to the Proof of Claim is an email exchange dated August 12, 2005, which
effectuated and confirmed the sale of natural gas for the period of November, 2005
through March, 2006 at a capped price of $6.60 per dekatherm. Also attached hereto as

Exhibit B-2 and Exhibit B-3 to the Authentication Declaration of Robert E. Miller,

attached hereto as Exhibit B, are email exchanges dated April 2, 2004 and February 25,
2005, which effectuated and confirmed the sale of natural gas, respectively, for the period

of April, 2004 through March, 2005 at a capped price of $5.70 per dekatherm, plus basis

® The use herein of the term “Transfers” as that term is defined in the Complaint is not an admission by
Defendant as to any of the allegations in the Complaint.



(gas transport costs), and for the period of April, 2005 through October, 2005, at a capped
price of $5.75 per dekatherm, plus basis. (Hereinafter, the “Base Contract,” the April 2,
2004 email, the February 25, 2005 email, the August 12, 2005 email, and any other
confirming emails or other oral or written confirmation are referred to collectively as the
“Forward Contracts.” )

In his Complaint, the Plaintiff, Richard M. Hutson, I, Chapter 11 Trustee (the
“Trustee”), seeks to avoid the Transfers of natural gas from Debtor to Defendant as
constructive fraudulent transfers under section 548(a)(1)(B) of the Code, alleging that the
Debtor sold such natural gas to Defendant at below-market prices, such that the Debtor
received less than reasonably equivalent value on account of such Transfers, and that the
Debtor was insolvent at the time of, or rendered insolvent by, the Transfers.

Alternatively, the Trustee alleges that the Debtors made the Transfers with the
actual intent to hinder, delay or defraud creditors of the Debtor such that the Transfers are
actual fraudulent transfers under section 548(a)(1)(A) of the Code.’

The Forward Contracts between the Debtor and Defendant constitute “swap

agreements,” as that term is defined under section 101(53B) of the Code. Pursuant to

* Under the Base Contract between the Debtor and Defendant, the term “Contract” is defined as the
“legally-binding relationship established by (I) the Base Contract, (I1) any and all binding Transaction
Confirmations, and (111) where the parties have selected the Oral Transaction Procedure in Section 1.2 of
the Base Contract, any and all transactions that the parties have entered into through an EDI transmission or
by telephone, but that have not been confirmed in a binding Transaction Confirmation.” The Debtor and
Defendant selected the Oral Transaction Procedure referenced in Section 1.2 of the Base Contract.

> In the First Claim of his Complaint, the Trustee apparently seeks to avoid the Forward Contracts
themselves or the obligations incurred thereunder as both constructive and actual fraudulent transfers. See
Complaint, 1 16 (“the contract(s) and any obligation incurred by the Debtor to provide natural gas to
Plaintiff [sic]...is [sic] avoidable™). However, because of the broad definition in the Code of “swap
agreement” (see pp. 10-13, infra), the forward transactions themselves constitute “swap agreements”
triggering the application of sections 546(g) and 548(d)(2)(D). Thus, even if the Forward Contracts were
themselves avoided, which would be a gross frustration of Congress’ intent to exempt such contracts in
their entirety from the incidents of bankruptcy (infra), the transactions themselves fall within the exemptive
provisions of the Code. Therefore, the Court should dismiss any claim of the Trustee for the avoidance of
the Forward Contracts themselves for the reasons set forth herein.



section 546(g) of the Code, the Transfers are excepted from avoidance as constructive
fraudulent transfers because they were made to a swap participant under or in connection
with a swap agreement. Accordingly, the Court should dismiss under section 546(g) the
Trustee’s claims in the Complaint asserted under section 548(a)(1)(B).

Furthermore, section 548(c) of the Code prevents the Trustee’s avoidance of the
Transfers (or value thereof) as actual fraudulent transfers under section 548(a)(1)(A) of
the Code. Section 548(c) prevents the avoidance of the Transfers because the Transfers
were made to a swap participant under or in connection with swap agreements, which,
under section 548(d)(2)(D), establishes conclusively that Defendant provided value to the
extent of such Transfers. Further, though the Trustee in his Complaint acknowledges
Defendant’s defense under section 548(c) in his Complaint, he fails to allege, and cannot
allege, that Defendant failed to receive the Transfers in good faith.° Therefore, the
Court should dismiss under sections 548(c) and (d)(2)(D) the Trustee’s claims in the
Complaint for avoidance of actual fraudulent transfers asserted under section
548(a)(1)(A) of the Code.

11. STANDARD FOR DISMISSAL

“The purpose of Rule 12(b)(6) is to test the legal sufficiency of a complaint” and
not to “resolve contests surrounding the facts, the merits of a claim, or the applicability of

defenses.” Presley v. City of Charlottesville, 464 F.3d 480, 483 (4th Cir. 2006) (citing

Edwards v. City of Goldsboro, 178 F.3d 231, 243-44 (4th Cir. 1999)). A Rule 12(b)(6)

motion to dismiss should be granted “if, after accepting all well-pleaded allegations in the
plaintiff’s complaint as true, it appears certain that the plaintiff cannot prove any set of

facts in support of his claim entitling him to relief.” Migdal v. Rowe Price-Fleming Int’l,

® See Complaint,  26.



Inc., 248 F.3d 321, 325 (4th Cir. 2001); see also Venkatraman v. REI Sys., Inc., 417 F.3d

418, 420 (4th Cir. 2005).

The Court should dismiss the Trustee’s claims because the Transfers at issue were
made under or in connection with “swap agreements,” as defined under the Code, and
cannot be avoided and recovered from Defendant as fraudulent transfers under the plain
language of the Code. Since the Trustee references the Proof of Claim in the Complaint
(see Complaint, §15), the Court can and should consider, as well as take judicial notice
of, the Proof of Claim and the Forward Contracts attached thereto, in determining this

Motion. Enron Corp. v. Citigroup Inc., 2004 Bankr. Lex. 2124, *14 (Bankr. S.D.N.Y.

2004)(“In reviewing a 12(b)(6) motion, the court may consider the allegations in the
complaint, exhibits attached to the complaint or incorporated therein by reference,
matters of which judicial notice may be taken, and documents of which plaintiff has
notice and on which it relied in bringing its claim or that are integral to its claim. ... As
such, the document relied upon in framing the complaint is considered to be merged into
the pleading.”)(internal citation omitted).

Alternatively, Defendant requests the Court determine the Motion under Rule 56
of the Federal Rules of Civil Procedure, made applicable to this matter by Bankruptcy
Rules 9014 and 7056. Under Rule 56, a party is entitled to summary judgment when
there is no genuine issue of material fact, and the facts, viewed in the light most favorable
to the non-moving party, entitle the moving party to judgment in its favor as a matter of

law. Hagan v. McNallen (In re McNallen), 62 F.3d 619, 623 (4th Cir. 1995). Summary

judgment is not a “disfavored procedural shortcut,” but an important mechanism for

filtering out “claims and defenses that have no factual basis.” Celotex Corp. v. Catrett,




477 U.S. 317, 327 (1986). The Court should grant summary judgment if there exists no
genuine issue as to any material fact and the moving party is entitled to judgment as a

matter of law. Scott v. Montgomery County Gov’t, 164 F. Supp. 2d 502, 505 (D. Md.

2001). “A party who bears the burden of proof on a particular claim must factually
support each element of his or her claim.” 1d. “[A] complete failure of proof concerning
an essential element . . . necessarily renders all other facts immaterial.” Celotex Corp.,
477 U.S. at 323. Significantly, a “mere scintilla of evidence is not enough to create a fact

issue.” Barwick v. Celotex Corp., 736 F.2d 946, 958-59 (4th Cir. 1984).

As discussed below, it is undisputed that the Debtor made the Transfers under and
in connection with the Forward Contracts, that such Forward Contracts and the
transactions themselves were “forward contracts” and “swap agreements” under the Code
definitions, and that the Transfers are, therefore, not subject to avoidance or recovery
from Defendant as fraudulent transfers.

1. ARGUMENT

A. The Transfers Are Not Avoidable As Constructive Fraudulent Transfers
Under Section 548(a)(1)(B) Of The Code Because The Transfers Were Made
To A Swap Participant Under Or In Connection With A Swap Agreement
And Are, Therefore, Excepted From Avoidance As Constructive Fraudulent
Conveyances Under Section 546(g) Of The Code.

Section 546(g) of the Code excepts from avoidance as constructive fraudulent
transfers any transfer made under or in connection with a swap agreement:

Notwithstanding section 544, 545, 547, 548(a)(1)(B), and 548(b) of
this title, the trustee may not avoid a transfer, made to a swap
participant or financial participant, under or in connection with any
swap agreement and that is made before the commencement of the
case, except under section 548(a)(1)(A) of this title.

11 U.S.C. § 546(g).



Beginning in the original Code in 1978, Congress has included a number of
provisions in the Code, including sections 546(e)-(g), 362(b)(6), and 362(b)(7), designed
to protect certain transactions in and affecting financial markets. As noted by Congress
in the legislative history for the 1990 amendments to the Code:
U.S. bankruptcy law has long accorded special treatment to
transactions involving financial markets, to minimize volatility.
Because financial markets can change significantly in a matter of
days, or even hours, a non-bankrupt party to ongoing securities and
other financial transactions could face heavy losses unless the
transactions are resolved promptly and with finality.

H.R. ReP. No. 101-484, at 2 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 224.

Specifically, “[s]ection 546 of the Bankruptcy Code provides a ‘safe harbor’ for
certain types of transactions. The purpose of section 546 is ‘to protect the nation’s

financial markets from the instability caused by the reversal of [covered] transactions.””

Enron Corp v. J.P. Morgan Sec., Inc. (In re Enron Corp.), 325 B.R. 671, 684 (Bankr.

S.D.N.Y. 2005) (quoting Kaiser Steel Corp. v. Charles Schwab & Co., Inc. (In re Kaiser

Steel Corp.), 913 F.2d 846, 848 (10th Cir. 1990)). These safe harbors include section
546(g) as well as analogous provisions under other subsections of 546 protecting other
derivative financial transactions. Bankruptcy courts have routinely applied these safe
harbor provisions to insulate from avoidance actions financial transactions such as swap
agreements, including forward agreements, and related transactions. See e.g., BCP

Liquidating LLC v. Bridgeline Gas Mktqg., LLC (In re Borden Chems. & Plastics

Operating L.P.), 336 B.R. 214 (Bankr. D. Del. 2006)(summary judgment granted for
defendant where court found challenged payments were “settlement payments” under
“forward contracts” and therefore not avoidable as preferences, under section 546(e));

Enron Corp. v. Credit Suisse First Boston Int’l (In re Enron Corp.), 328 B.R. 58 (Bankr.




S.D.N.Y. 2005), aff’d, 2006 U.S. Dist. LEXIS 57422 (S.D.N.Y. May 2, 2006)(court
recognized defense to preference and fraudulent transfer claims if transfers occurred

under “swap agreement,” pursuant to sections 546(e) and (g)); Williams v. Morgan

Stanley Capital Group, Inc. (In re Olympic Natural Gas Co.), 258 B.R. 161 (Bankr. S.D.

Tex. 2001), aff’d, 294 F.3d 737 (5th Cir. 2002)(summary judgment granted for defendant

where court found that payments were “settlement payments” under “forward contracts”

and therefore not avoidable as preferences under section 546(e)); Interbulk, Ltd. v. Louis

Dreyfus Corp. (In re Interbulk, Ltd.), 240 B.R. 195, 201 (Bankr. S.D.N.Y. 1999)(in case

decided under predecessor version of section 546(g), court recognized defense to
preference action for transfers “under a swap agreement”).
In 1990, Congress added Section 546(g) to the Code for the purpose of

prohibiting:

a bankruptcy trustee from avoiding a transfer under a swap

agreement entered into before the bankruptcy petition was filed. An

exception is created [from the exemption from avoidance] for any

swap agreement entered into with the actual intent to hinder, delay,

or defraud any creditor of the debtor, in which case the trustee is

permitted to avoid the transfer.
H.R. REP. NoO. 101-484, at 5 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 227. The
protections under section 546(g) were clarified and expanded significantly under the

October 2005 amendments to the Code under the Bankruptcy Abuse Prevention and

Consumer Protection Act of 2005 (“BAPCPA”).’

” One amendment to Section 546(g) under BAPCPA clarified that transfers made under or in connection
with a “swap agreement” are not avoidable as constructive fraudulent transfers or preferences. 11 U.S.C.8
546(g). This amendment clarified the broad intent and application of the statute and settled a statutory
ambiguity that had caused one court to find that a transfer must be both “under” and “in connection with” a
swap agreement for section 546(g) to apply. See Interbulk, Ltd. v. Louis Dreyfus Corp. (In re Interbulk,
Ltd.), 240 B.R. 195, 201 (Bankr. S.D.N.Y. 1999)(finding that previous version of section 546(g) required
transfers be both “under” and “in connection with” swap agreement for section 546(g) to apply). In this
case, the Transfers at issue were made both under and in connection with “swap agreements.”

10



The BAPCPA amendments substantially broadened the definition of “swap

agreement” in the Code. (The full definition of “swap agreement” under section

101(53B) with blacklining showing the changes under BAPCPA is attached hereto as

Exhibit C.) As Congress stated in the legislative history regarding this amendment:

As amended, the definition of “swap agreement” will update the
statutory definition and achieve contractual netting across
economically similar transactions.

The definition of “swap agreement” originally was intended to
provide sufficient flexibility to avoid the need to amend the
definition as the nature and uses of swap transactions matured. To
that end, the phrase “or any other similar agreement” was included
in the definition. (The phrase “or any similar agreement” has been
added to the definitions of “forward contract,” “commodity
contract,” “repurchase agreement” and “securities contract” for the
same reason.)

H.R. REp. No. 109-31, Pt. 1, at 128 (2005), reprinted in COLLIER ON BANKRUPTCY, App.

Pt. 10-403 (2006).?

Since the recent amendments, there have been no reported bankruptcy cases that

have analyzed or applied the protections under section 546(g) of the Code and the

expanded definition of “swap agreement” to a Chapter 5 avoidance action. However,

certain commentators noted the significant expanded protection of such transactions,

stating:

The expanded definitions--especially the definition of “swap
agreement”--are now so broad that nearly every derivative
contract is subject to the Code’s protection. Instead of protecting
particular counterparties to particular transactions, the Code now
protects any counterparty to any derivatives contract. Entire
markets have been insulated from the costs of a bankruptcy
filing by a financial contract counterparty. Equally important,
the amendments limit judicial discretion to assess the economic
substance of financial transactions, even those that resemble

8 As discussed below, the Forward Contracts meet the current definition of “swap agreement.” The
Forward Contracts would have also satisfied the definition of “swap agreement” before BAPCPA.

11



ordinary loans or that retire a debtor’s outstanding debt or equity.
The reforms of 2005 direct judges to apply a formalistic inquiry
based on industry custom: a financial transaction is a “swap,”
“repurchase transaction,” or other protected transaction if it is
treated as such in the relevant financial market.

This shift in the Code effectively eliminates the concept of protected
parties with respect to forwards and commaodity contracts. Any
counterparty to these contracts is a “swap participant” and
therefore protected. This conclusion creates no tension with the
various provisions--362(b)(6), 546(e), and 556--that permit only
certain parties to forward and commodity contracts to enjoy the
Code’s safe harbors. These provisions protect particular parties, but
they do not rule out safe harbors for other counterparties under other
provisions of the Code. Indeed, courts have long recognized
significant overlap in the Code’s definitions, and Congress was
fully aware that the new definition of “swap agreement” would
cover all forwards. Indeed, legislative history indicates that
Congress was aware that all of the Code’s definitions overlap
considerably.

Edward R. Morrison & Joerg Riegel, Financial Contracts and the New Bankruptcy Code:

Insulating Markets from Bankrupt Debtors and Bankruptcy Judges, 13 Am. Bankr. Inst.

L. Rev. 641, 652 (2005)(emphasis added).

A significant change under BAPCPA to the definition of “swap agreement” was
the clarification that “a commodity index or a commodity swap, option, future, or
forward agreement” falls within the definition of “swap agreement.” 11 U.S.C. §
101(53B)(A)(i)(VII)(emphasis added). The inclusion of “forward agreement” in the
expanded definition of “swap agreement” was intended to cover not only “forward
contracts,” as that term is defined in section 101(25) of the Code (see infra), but also any
forward transaction. H.R.REer. No. 109-31, Pt. 1, at 129 (2005), reprinted in COLLIER
ON BANKRUPTCY, App. Pt. 10-405 (2006) (“The use of the term “forward’ in the

definition of “swap agreement’ is not intended to refer only to transactions that fall within

12



the definition of “forward contract.” Instead, a “forward’ transaction could be a ‘swap
agreement’ even if not a “forward contract.””).® Thus, even an undocumented forward
transaction constitutes a “swap agreement.”

I. The Forward Contracts At Issue Are “Forward
Agreements” And “Swap Agreements” As Those Terms
Are Defined Under The Code And Applicable Law.

Under section 101(25), “forward contract” is defined, to include, in pertinent part:

(A) a contract (other than a commodity contract) for the purchase, sale, or
transfer of a commaodity, as defined in section 761(8) of this title, or any
similar good, article, service, right, or interest which is presently or in the
future becomes the subject of dealing in the forward contract trade, or
product or byproduct thereof, with a maturity date more than two days
after the date the contract is entered into, including, but not limited to, a
repurchase transaction, reverse repurchase transaction, consignment, lease,
swap, hedge transaction, deposit, loan, option, allocated transaction,
unallocated transaction, or any other similar agreement;

(B) any combination of agreements or transactions referred to in
subparagraphs (A) and (C);

(C) any option to enter into an agreement or transaction referred to in
subparagraph (A) or (B); [or]

(D) a master agreement that provides for an agreement or transaction
referred to in subparagraph (A), (B), or (C), together with all supplements
to any such master agreement, without regard to whether such master
agreement provides for an agreement or transaction that is not a forward
contract under this paragraph, except that such master agreement shall be
considered to be a forward contract under this paragraph only with respect
to each agreement or transaction under such master agreement that is
referred to in subparagraph (A), (B), or (C) ...

11 U.S.C. § 101(25). (A copy of the full text of section 101(25) showing the blacklined
changes to this section under BAPCPA is attached hereto as Exhibit D.) In explaining
the “forward contracts” to be protected under the Code, the legislative history to the 1990
Amendments states:

The primary purpose of a forward contract is to hedge against
possible fluctuations in the price of a commodity. This purpose is

® The Forward Contracts would qualify as “swap agreements” under the former definition of “swap
agreement” as well.

13



financial and risk-shifting in nature, as opposed to the primary
purpose of an ordinary commaodity contract, which is to arrange for
the purchase and sale of the commodity. If the price of a
commodity — such as crude oil or soy beans — rises or falls on some
future date, the buyer or seller can minimize the risk involved
through the use of forward contracts to offset the fluctuation in price
from the date of the agreement to the actual date of transfer or
delivery.

H.R. REP. No. 101-484, at 4 (1990), reprinted in 1990 U.S.C.C.A.N. 223, 226.
In the instant case, the Forward Contracts meet the Code definition of “forward
contract.” First, in applying this definition of “forward contract,” courts have deemed

natural gas to be a commodity under this definition. See, e.g., BCP Liquidating LLC v.

Bridgeline Gas Mktg., LLC (In re Borden Chemicals & Plastics Operating L.P.), 336

B.R. at 218 (“This Court believes that, at this point in time, it can hardly be questioned
that natural gas is a commodity under the Code.”); In re Mirant, 310 B.R. 548, 565
(Bankr. N.D. Tex. 2004)(“natural gas is a commodity”).

Additionally, since the Forward Contracts provided for delivery of natural gas at a
fixed price during a future Delivery Period (as defined in the Base Contract), the Forward
Contracts have a maturity date beyond two days after the date of the contract. BCP

Liquidating LLC v. Bridgeline Gas Mktq., LLC (In re Borden Chemicals & Plastics

Operating L.P.), 336 B.R. at 223 (contract met definition of forward contract where

natural gas delivered more than two days after contract date).

Specifically, section 1.2 of the Base Contract provides for gas and purchase
transactions for a certain “Delivery Period” to be effectuated by an EDI (electronic data
interchange, as specifically defined in the Base Contract) transmission or telephone
conversation, which may then be confirmed by a written confirmation. This oral or EDI

transmission will provide for the purchase price and “Delivery Period” for the natural gas

14



by the Debtor to Defendant. The Debtor then delivers the natural gas in the designated
“Delivery Period” at the agreed upon price and invoices Defendant for such natural gas in
the month after delivery.

For example, the email dated August 12, 2005, attached to the Proof of Claim,
effectuated and confirmed the sale of natural gas from the Debtor to Defendant for the
period of November 2005 through March 2006 at a capped price of $6.60 per dekatherm.
The emails dated April 2, 2004 and February 25, 2005, attached hereto as Exhibits B-2
and B-3, effectuated and confirmed the sale of natural gas, respectively, for the period of
April, 2004 through March, 2005 at a capped price of $5.70 per dekatherm, plus basis,
and for the period of April, 2005 through October, 2005, at a fixed price of $5.75 per
dekatherm, plus basis. In this manner, the Debtor would effectuate a transaction with
Defendant by email setting forth the natural gas price and the future “Delivery Period.”
The Delivery Period set forth in these emails would be for multiple future months.
Accordingly, the Forward Contracts between the Defendant and the Debtor provided for
a maturity date well beyond the minimum two-day maturity period required under the
Code definition of “forward contract.”

Finally, the Base Contract itself, which is a standard form contract produced by
the NAESB, provides that, “the parties agree that the transactions hereunder constitute a
“forward contract’ within the meaning of the United States Bankruptcy Code and that
Buyer and Seller are each ‘“forward contract merchants’ within the meaning of the United
States Bankruptcy Code.” See Base Contract, 1 10.5. Accordingly, the parties agreed at
the time of entering into the Base Contract that the Forward Contracts were “forward

contracts.”

15



Therefore, by their plain terms, the Forward Contracts between Defendant and the
Debtor meet the Code definition of “forward contracts.” However, even if there was any
question of whether the Forward Contracts meet the definition of “forward contract”
under section 101(25) of the Code, the Forward Contracts clearly involve forward
transactions, i.e., the sale and delivery of natural gas at a fixed price during future
delivery periods, such that the Forward Contracts constitute “forward agreements” as that
term is used in definition of “swap agreement.” 11 U.S.C. 101 (53B)(A)(i)(VIl); H.R.
Rep. No. 109-31, Pt. 1, at 129 (2005), reprinted in COLLIER ON BANKRUPTCY, App. Pt.
10-405 (2006) (“The use of the term “forward’ in the definition of ‘swap agreement’ is
not intended to refer only to transactions that fall within the definition of ‘forward
contract.” Instead, a “forward’ transaction could be a ‘swap agreement’ even if not a
‘forward contract.””).

Accordingly, as a matter of law, the Forward Contracts between the Debtor and
Defendant are commodity forward transactions and forward agreements and therefore
meet the definition of “swap agreements” under section 101(53B)(A)(i)(V11) of the Code.

ii. Defendant Is A “Swap Participant” As That Term Is
Used In Section 546(g) Of The Code.

One of the requirements under section 546(g) of the Code is that the transfers be
made by or to a “swap participant.” The Code defines “swap participant” as “an entity
that, at any time before the filing of the petition, has an outstanding swap agreement with
the debtor.” 11 U.S.C. § 101(53C).

Since the Forward Contracts constitute prepetition “swap agreements,” it is

indisputable that Defendant is a “swap participant” for purposes of the Code.

16



iii. Because The Transfers Were Prepetition Transfers
Made To A Swap Participant Under Or In Connection
With A Swap Agreement, Section 546(g) Prevents The
Avoidance Of The Transfers As Constructive
Fraudulent Transfers.

As noted above, Section 546(Q) states, in relevant part, that, “notwithstanding
section 548(a)(1)(B),” the trustee cannot avoid a transfer made to a swap participant
under or in connection with any swap agreement, except under section 548(a)(1)(A). 11
U.S.C. § 546(9).

Because the Forward Contracts are “swap agreements,” Defendant is a “swap
participant” and the Transfers the Trustee seeks to avoid were made under and in
connection with such “swap agreements,” section 546(g) prevents the avoidance of the
Transfers as constructive fraudulent transfers under section 548(a)(1)(B) of the Code.
Therefore, the Court should dismiss in their entirety the Trustee’s section 548(a)(1)(B)
claims in the Complaint.

B. The Transfers Are Not Subject To Avoidance And Recovery From

Defendant As Actual Fraudulent Transfers Because Defendant Received

Such Transfers For Value And In Good Faith, Such That Defendant May
Retain Such Transfers Under Section 548(c) Of The Code.

In the Third Claim of his Complaint, the Trustee alleges that, “[p]ursuant to 11
U.S.C. 88 548(c) and 550(a), Plaintiff may recover from the Defendant the full value of
the Transfers as set forth herein for the benefit of the Debtor’s estate, except only to the
extent the Defendant gave value to the Debtor in exchange for such Transfers [sic].” See
Complaint, 1 26. In this paragraph, the Trustee appears to concede (as he must)
Defendant’s good faith in entering into the Forward Contracts and further concedes that,
under section 548(c) of the Code, Defendant can retain the Transfers (and the value of the

Transfers) to the extent of the “value” that Defendant provided to the Debtor in exchange
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for the Transfers.
Section 548(c) of the Code provides Defendant with a complete defense to the
Trustee’s claims seeking avoidance of the Transfers as actual fraudulent transfers under
section 548(a)(1)(A) of the Code. ** Section 548(c) provides:
Except to the extent that a transfer or obligation voidable under this
section is voidable under section 544, 545, or 547 of this title, a
transferee or obligee of such a transfer or obligation that takes for
value and in good faith has a lien on or may retain any interest
transferred or may enforce any obligation incurred, as the case may
be, to the extent that such a transferee or obligee gave value to the
debtor in exchange for such a transfer or obligation.

11 U.S.C. § 548(c).

In another example of the Code’s protection from avoidance of transactions in
connection with a “swap agreement,” section 548(d)(2)(D) provides a conclusive and
irrebutable presumption of “value” in exchange for transfers in connection with a “swap
agreement.”  Section 548(d)(2)(D) provides:

(2) In this section —
(D) a swap participant or financial participant that receives a
transfer in connection with a swap agreement takes for value to the
extent of such transfer;
11 U.S.C.8 548(d)(2)(D). (The full text of section 548 of the Code showing the
blacklined changes made to this section under BAPCPA is attached hereto as Exhibit E.)

Section 548(d)(2)(D) confirms that value is given with respect to any transfers made by a

debtor to a swap participant in connection with a “swap agreement.” See Gredd v. Bear

1970 the extent section 548(c) of the Code is an affirmative defense, the Court can review this affirmative
defense on this Motion since this affirmative defense appears on the face of the Trustee’s Complaint (see
Complaint, 126). Campbell v. Cathcart (In re Derivium Capital, LLC), 2006 Bankr. LEXIS 3592 (Bankr.
D.S.C. Dec. 22, 2006) (“Notwithstanding the general rule that affirmative defenses should not be
considered on a motion to dismiss, the Fourth Circuit allows defenses to be considered if they clearly
appear on the face of the complaint.”).
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Stearns Securities Corp. (In re Manhattan Investment Fund Ltd.), 2007 Bankr. LEXIS

49, *35 (Bankr. S.D.N.Y. 2007) (citing to analogous provision, section
548(d)(2)(B))(“There is no dispute that Bear Stearns took the transfers in question for
value; however the relevant issue herein is whether or not Bear Stearns took in good
faith.”); COLLIER ON BANKRUPTCY, 1 548.09[4] (15th ed. 2006)(in discussing similar
language pertaining to master netting agreements, stating: “As a consequence, much like
the effect of the other clauses of section 548(d)(2), section 548(d)(2)(C) [sic] essentially
provides for a statutory presumption that value is given with respect to master netting
agreements with respect to overall value across each of the connected financial
contracts.”).

Congress’ intent to create a statutory presumption of “value” given in exchange
for transfers in connection with a “swap agreement” is further demonstrated by the
adoption of similar language dealing with master netting agreements, added as section
548(d)(2)(E) under BAPCPA. The legislative history for this new section 548(d)(2)(E)
under BAPCPA describes that the purpose of the addition is:

to provide that transfers made under or in connection with a master
netting agreement may not be avoided by a trustee except where
such transfer is made with actual intent to hinder, delay or defraud
and not taken in good faith. This amendment provides the same
protections for a transfer made under, or in connection with, a
master netting agreement as currently is provided for margin
payments, settlement payments and other transfers received by
commodity brokers, forward contract merchants, stockbrokers,
financial institutions, securities clearing agencies, repo participants,
and swap participants under sections 546 and 548(d), except to the
extent the trustee could otherwise avoid such a transfer made under
an individual contract covered by such master netting agreement.

H.R. Rep. No. 109-31, 109th Cong., 1st Sess. 132, footnote 11 (2005), reprinted in

COLLIER ON BANKRUPTCY, 1 548.09[4] (15th ed. 2006).
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Since the Transfers in the instant case were made to a “swap participant” in
connection with “swap agreements,” Defendant provided “value” in exchange for such
Transfers and is entitled to retain the full value of such Transfers under section 548(c) of
the Code, to the extent Defendant received such Transfers in good faith.

As noted above, the Trustee references section 548(c) in his Complaint. In
making this reference, the Trustee does not allege that Defendant received the Transfers
in bad faith, nor is there any allegation in the Complaint that Defendant acted in bad faith.
Accordingly, the failure of the Trustee to allege any lack of good faith on the part of
Defendant in the Complaint, despite the reference to section 548(c), demonstrates there is
no material issue of fact that Defendant received the Transfers in good faith.™

Since there is no material issue of fact as to whether Defendant received the
Transfers in good faith and gave “value” in exchange for the Transfers, section 548(c) of
the Code prevents the Trustee from avoiding the Transfers as actual fraudulent tranfers,
and the Court should dismiss the Trustee’s claims under section 548(a)(1)(A).

V. CONCLUSION

For the reasons stated above, the Court should grant the Motion, under
Bankruptcy Rule 7012(b)(6), and dismiss the Trustee’s claims in the Complaint seeking

to avoid and recover the Transfers as fraudulent transfers, under sections 548(a)(1)(A)

! To the extent the Court determines it must receive evidence on the Defendant’s “good faith” to determine
completely the Defendant’s section 548(c) defense to actual fraudulent transfers, the Court should grant
partial summary judgment under Rule 56(d) of the Federal Rules of Civil Procedure, made applicable by
Bankruptcy Rule 7056(d), on the section 548(c) issue of “value.” See Fetla’s Trading Post, Inc. v. Granet
(In re Fetla’s Trading Post, Inc.), 2006 Bankr. LEXIS 696 (Bankr. N.D. Ill. May 4, 2006)(“Fed. R. Civ. P.
56(d) provides for the situation when judgment is not rendered upon the whole matter, but only a portion
thereof. The relief sought pursuant to Rule 56(d) is styled partial summary judgment. Partial summary
judgment is available to dispose of one or more counts of a complaint in their entirety. Rule 56(d) provides
a method whereby a court can narrow issues and facts for trial after denying in whole or in part a motion
properly brought under Rule 56.”). The Defendant, of course, reserves all of its rights to dispute that the
Debtor made the Transfers with actual fraudulent intent, as required by section 548(a)(1)(A).
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and 548(a)(1)(B) of the Code. Alternatively, the Court should grant summary judgment
in favor of Defendant as to the Trustee’s claims in the Complaint seeking to avoid and
recover the Transfers as fraudulent transfers, under both sections 548(a)(1)(A) and
548(a)(1)(B) of the Code. Finally, Defendant requests the Court to award it the costs and
expenses, including attorneys’ fees, it has incurred in defending against this adversary
proceeding, and to grant Defendant such other and further relief the Court deems
appropriate.
Respectfully submitted, this the 15th day of February, 2007.
McGUIREWOODS LLP
By:  /s/ Robert A. Cox, Jr.
Thomas E. Cabaniss (NC Bar No. 25881)
Dion W. Hayes (not admitted in NC)
Robert A. Cox, Jr. (NC Bar No. 21998)
Bank of America Corporate Center
100 North Tryon Street, Suite 2900

Charlotte, North Carolina 28202
Telephone: (704) 373-4637

Counsel to The Smithfield Packing
Company, Incorporated
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing MEMORANDUM IN
SUPPORT OF DEFENDANT’S MOTION: (A) TO DISMISS TRUSTEE’S
COMPLAINT FOR FAILURE TO STATE A CLAIM UNDER FEDERAL RULE OF
BANKRUPTCY PROCEDURE 7012, OR, IN THE ALTERNATIVE, (B) FOR
SUMMARY JUDGMENT UNDER FEDERAL RULE OF BANKRUPTCY
PROCEDURE 7056 was sent to those parties receiving notice in the above-referenced
proceeding through the Court’s CM/ECF system and sent to the following parties by
regular U.S. mail, this 15th day of February, 2007:

John A. Northen, Esq.

David M. Rooks, Esqg.

Stephanie Osborne-Rodgers, Esq.
NORTHEN BLUE LLP

Post Office Box 2208

Chapel Hill, North Carolina 27515-2208

/s/ Robert A. Cox, Jr.
Robert A. Cox, Jr.

\4424263
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EXHIBIT A



FORL4 B10 (Official Form 10)(4/01)
UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NORTH CAROLINA. Wilson Division

Name of Debtor
NATIONAL GAS DISTRIBUTORS, LLC
fba Paul Lawing Jr., LLC

Case Number

06-00166

FILED
MAY 2 2 200

“Name of r ” pson or other entity to whom . debtor | ] hcck box if you are aware that T

PEGGY B. DEANS, CLERK

owes money or property): anyone else has filed a proof of EAS.TEANKRUPTCY COURT
THE SMITHFIELD PACKING COMPANY, | claim relating to your olaim. FNBISTRCT OF N,
IN CORPORATED . gg;illl?rzy of statement giving

O Check box if you have never

Name and Address where notices should be sent: received any notices from the

¢/o Robert A. Cox, Jr. bankruptcy court in this case.
%CGUIREWOODS ;‘LP [1 Check box if the address differs

O N. Tryon Street, Suite 2000 from the address on the envelope | Tuis SpacE 1s FOR COURT USE ONLY
Charlotte, NC 28202-4011 sent to you by the court,
Telephone Number:
Account or other number by which creditor identifies debtor: Check here if [ replaces

this claim O amends & previously filed claim, dated

1. Basis for Claim [ Retiree benefits as defined in 11 U.S.C. §11 14(a)
B Goods sold [J Wages, salaries, and compensation (fill out below)
[J Services performed Your 8S #:
O Money loaned - Unpaid compensation for services performed
[J Personal injury/wrongful death from to
[ Taxes ’ (date) (date)
O Other
2. Date debt was incurred: December, 2005 3. If court judgment, date obtained:
4. Total Amount of Claim at Time Case Filed: $1,008.172.85 ** See attached pages

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.
O Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all
interest or additionat charges.

5, Secured Claim, 6. Unsecored Priority Claim.
{J Check this box if your claim is secured by collateral [0 Check this box if you have an unsecured priority claim
(including a right of setoff). Amount entitled to priority $
Brief Description of Collateral: Specify the priority of the claim:
[J Real Estate (] Motor Vehicle (J Wages, salaries, or commissions (up to $4,650),* earned within 90 days
O Other before filing of the bankruptey petition or cessation of the debtor’s
business, whichever is carlier — 11 U.5.C. §507(a)(3).
Value of Collateral: $ [ Contributions to an employee benefit plan— 11 U.S.C. §507(a)(4).

I Upto $2,100* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use — 11 U.8.C. §507(a)(6).

[J Alimony, maintenance, or support owed to a spouse, former spouse, or
Amount of arrearage and other charges at time case filed child - 11 U.S.C. §507(a)(7).

included in secured claim, if any: § [0 Taxes or penalties owed to governmental units- 11 U.8.C. §507(a)(8).

0 Other — Specify applicable paragraph of 11 U.S.C. §507(2)(_).

*Amounts are subject to adjustment on 4/1/04 and every 3 years thereafler
with respect to cases commenced on or after the date of adjustment.

7. Credits: The amount of all payments on this clzim has been credited and deducted for the purpose of THIS SPACE 1S FOR COURT USE ONLY
making this proof of claim.

8. Supperting Documents: Attach copies of supporting documents, such as promissory notes, purchase
orders, intvoices, itemized statements of running accounts, contracts, court judgments, mortgages, security
agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the
documents are not avaiiable, explain. If the documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receive an acknowledgement of the filing of your claim, enclose a stamped,
self-addressed envelope and copy of this proof of claim.

Date Sign and print thg name and title, if any, of the creditor or other person authorized to file this
SIH/W 1 cfpy of power of attorney, if any):
.‘le. Robert A. Cox, Jr., attorney for The Smithfield Packing Co., Inc.

Penalty for presenting fraudulerf clal: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.




ATTACHMENT TO PROOF OF CLAIM

The Smithfield Packing Company, Incorporated. (“Smithfield”’) purchased natural gas from National
Gas Distributors, LLC, the debtor herein (“NGD”), pursuant to a series of forward contracts, as that term is
defined under section 101(25) of the Bankruptcy Code and used in section 53(B) of the Bankruptcy Code. The
series of forward contracts between Smithfield and NGD were governed by the terms and conditions set forth in
a certain “Base Contract for Sale and Purchase of Natural Gas,” a copy of which is attached hereto. The last
forward contract entered into between Smithfield and NGD provided for the sale of natural gas for the period of
November 2005 through March 2006 at a capped price of $6.60, as confirmed in that email dated August 12,
2005 from Paul Lawing to Bob Miller, a copy of which is attached hereto (the “Contract”).

In December, 2005, NGD notified Smithfield that NGD could no longer sell Smithfield natural gas. As
a result of NGD’s failure to perform under the Contract, Smithfield was required to cover the loss of natural gas
and purchase replacement natural gas from other providers. Based upon NGD’s breach of the Contract in its
failure to deliver natural gas, Smithfield is owed damages by NGD in the amount of $1,098,172.85, which
represents the damages to Smithfield in covering the loss and obtaining replacement natural gas for the period
of December, 2005 through March, 2006.

Smithfield expressly reserves the right to amend or modify this Proof of Claim at any time for any
reason, including without limitation, to add additional amounts due under the Contract for any interest, costs,
and expenses to the extent permitted by applicable law. Smithfield also expressly reserves its rights against any
and all third parties and/or individual guarantors with respect to the obligations set forth in this Proof of Claim.
Smithfield further reserves its right to assert any other claims arising post-petition against NGD.



Base Contract for Sale and Purchase of Natural Gas
Thiz Basa con!mm is arilered Into ns ufﬂmfollowlng dala . Tha parties to this Base Co ract are the following:

and St PPl ng - Ta ool

Em ﬂlb N! ! . 2& Hﬁ . - " .
Durs Numbar: Y N Duns Numbsr:
- Contratt Numiber: . Cantract Number:
U.S. Federal Tay I0 Number- m — U.8. Federal Tax [0 Number: __FY -39 85

.'-:."I

Wi 2 5 5 Bunness Days a’ftnr raceipt (dma

g:::lnc Busmeunayufter ruchpt ) i ¥ Grigdi
“Bechion 25 =«sqrerzaeraun: T TR Neting BRI B
Confifmiryg - - E Buyer - - Nettiy o Nolﬁng;ﬁun?t;npply
o W T o i
.3 Stendard (dhhu
F'cmMmm_ a sgﬁ’ﬂu Standdrd: Y

Obligation
Noti: *rﬁc maowmgsﬁatm Pubﬁewan appliés tobioth . |

(dnfwﬂ)
Not Apply

; nt' y
Otfibr Agresmient Setois Do

of the limmedidtely precedin saum

Section2.26 & Ggs Dallv Midpcint {dafayit) Eaction 14,5 . .

mll Pilce 0 Cholos OfLaw ~Hoph Coroling

Baction § & Buyer Pays Atand Afier Delivery Poit | Baction T4.10 N Confldentaiity apphes (detauit)

Taxes (default) il Confidartiality O Confidentiality does nol apply
O__Saller Pays Befora and At Delivery Poiat :

U Bpeoial Provisions Nymiber of %555 tiached:

0 Addendurmgs);_ — — —

IN WITNESS WHEREOF, e parties harsto have exacuted this Bage Contract in duplicate.

Smithflaid Fotuy, inc (Tar Hee) ioeation)

Party Nams -

s By ,
: g, Jr. Name: Bob Miler

Title: President . Title: Energy Manager .

Copyright © 2002 Nerth American Energy Standards chi. Ine, NAESE Standard £.9.1

Al Rights Regervad il Agll 19, 2002




General Terms and Conditions
Base Contract for Sale and Purchase of Natural Gas

SECTION 1. PURPOSE ANDIPROCEDURES

1.1, Thess General Torms und'coniﬁﬁ@qs are intanded to facilitate purchase and sale transactions of Gas on a Firm or

interuptible basis. "Buyer refers to the - parly racelving Gas and "Seller’ refars to the party dallvering Ges. The entre agreement
s shall be the Contriact ax dafiied In Seckion 2.7.

The pantics have golectad oither the "“Qral Trahsaction Procedure” or the “Written Transaction Procedure™ as indicated on the

Base Contract. e

Orsl Transmetion Procedurs: :
1.2.  The parlies will use the following: Transaction Confirmation procedura. Any Gas purchase and sale transaction may ba
affectuated in an EDI {ransmission or telapfione sonversation with the offer 8nd acceptance constituting the agrsement of the partles.
The parties shall be legally bound from e dime they so agres to transaction tarms and may sach rely thereon. Any such transaction
shall be considered a “writing™ and o have bsen “signed”. Notwithstanding the foregoing sentance, the pariss agree thal Confirming -
Party slall;-gnd the other pary mey, confim s talephoto ‘transsiction by sending the other,farty. 8.’ ransaction, Confirmation by
| facsinifla, EQor miuaify. ugreeable electronic medns: wittiin three Business Days o+ Iransactiorr.covgreld by this. Séction’ 1.2 (Oral
Transagtion: Procedurs) . provided that thig: fallure 10 -séfid 4 TransactionConfirmaticin -shall not Invalidatethe oral: mgrésment of the
parties;” Coafirming ZFW% ddopts its conlirming lettorifend, o the like; as its sighalure on any Transaction Cénlitmegion as the
identificalion and authertiéation of Confinming Party. -If the. Transaction Confirmation;oontalng any provisioris other than thése relating
to the' commercial teiins. of the transiction (.e., Rrice; quianiity, performence obilgation, delivery gbint, period. of dalivery andior
transpartalitii tonditions); which madify o suppiement the -Base Contract or General-Terms and Canditions of thig: Contract (e.g.,
arbitration or udditional representations’ and warranties§, sich provisionsishall not by deemed Lo bascegpter pursisant 1 Section 1.3
but must Lie: expressly.agraed to by bolb parties; provided:that the forégoing shall not invalidate-any. rapsaction ‘Byesd to by the

parljed: .. - = e - - - .
Written'Tiaindtion:Progedurs: A : RN S MR
1.2, . “The-pafles w‘.lﬂu;c 4he foliowing TransactioniConfirmation procedure, Should the. parties:cuirig 1o an agrédtiignt-regarding a
Gas purchase aed sale transactian for & particular Belvary:Perfod, the:Confirming Paity Shall; and the-other party-miy: :record that
sgreemant of a:Transaction Confinnstion and comiplinicate such Transaction Confirmetipn by facainiild, EDl or Ytjtuigly agresable
slactronic means, ta the other party by the class of the-Business Day foliowing:the date of agreemehit’ The parids-atkhowledge that
thelr agfaement wilk not e’ binding untll the excharige' bf nanconficling. Transaction Confirriations: or the. passage: of the Confin
Deadiiris withoutob from the recéivin g.propided in Sectiorr 1.3, T i

1.3, - . It @ sondiig party's Transaction Confirmation lo:matedally diffarent from the receiving party's indiégytiinding of the sirsarent referred
10 in Sextion 12, Sudtteséliing party shal natity the sénding party via facsiile, EDI or riytusly agreaséls dlseironic mmmgym Confirrn
Deadiftie, ynieds sych. récalving parly has Rrivously ent:a Traosaction Confianation to i aending party; The: faliure of the. receiving party 1o
&0 W8 gending paity.ih writing by thé Confim Déadiine. constitutes the recelving | arty's anreem'q[jt_f}%g;e terms -

(RS

describldinthe sending padty's Transactiojr Confirmatidn. . if fiére are any misterial differeiicies Urnaly' seht Transtiefisti Confifmations
govemiig. the: Sametralvsatlion, then neither Transsaction Corfirmation shalkba binding unfit,or uniess subh difardnoes are fe ivad induding
e use bf-dny-evidente that. clearly resolviie the differérices in the Transaction Corlhw. In he evant tf a-confict:atdig the teams of
) a bindlod “Fransactiori Confimation purssnt fo Section 1:2, (1) the oral & resment of. e parlies which-ifiay. be mmﬁ, ,, %;:a recorded
convergdlicn, where the piriss have selected the Oral Transaction P, dure of the Basé Contract, (i} the, Base Contisc:#Ad (W) hese
Generil Tetrnand Qokidilions, the terms tlthe duwmqubshglfgovem In ths priorty lstec‘l;ip:hh senkengay. - e i .
1.4, ' " Thia*perties-4gras Viat each perly may elecirotically racord wil talgphone conveirsilions with rgpsct-to- this Contiaet bétween their
reapecthvs; amidoyees, without any specialor-further notice. fo the other party, Eazh party‘shitl obtain ary necesary coneanbofs agents and
employees i éuch recarding. Whare the parties have sglectad the Orat Transaction Procedure in Ségtion A1.2-of the-Bage.Contract, the
parties.agree not fo conlest the validity or gnforceabikty of teiephionic recordings snierad into i accordante-witti-the requirementa of this Base
CentraiX, However, nothing:Hereln shall be constriied as avaiver of any oblectitn.to the adminsibifty-of such evidenca, *

SECTION 2.  DEFINITIONS

The terms set forth below shail have the meaning asecribed {0 tham balow. Other tarms sre alse defined alsewhere in the Contract snd
shall have the'meanings ascribed to them herein.

2.1, “Atemative Damages™ shall moan such damages, exprossed In dolars or dollars per MMBtu, as the parles shail apree upon In the
Transaction Confirmason, in the event elther Sefler o Buyer falls 1o perfory a Fimn obigation to deillver Gas in the case of Sailer or b receive Gag
in the case of Buyer,

2.2.  “Base Condract" shall mean a comrsct ex5cUted by the parties that Incomoratns these-Ganeral Terms and Condiions by reference; that
specifies the agreed salections of provisions contained hersin; and that sats forth other information raquied hareln and any Special Provisions and
addendum{(s) as klenfiflad on page one. '

2.3.  "British thermal uni® or"Biu” shall maan the Intemational BTU, which Is also caled the Biu m.

Copyright © 2002 North Amaerican Energy Standards Boang, Ing, NAESB Standard 8,3.1
NI Rights Resarved Page 2 of 10 Aprll 18, 2002




2.4, “Busiess Day" shall mean any day except Saturday, Sundey or Federal Reserva Bank holidays.

2.5. "Confirm Deadline”™ shall mean 5:00 p.m. in the recalving party's time zone on the second Business Day following the Dy &
Tranwaction Confirmation ia recelved or, if applicable, on the Business Day agreed to by the pariles In the Base Contract; provided, if
the Transsclion Confirmation is time stamped efter 5:00 p.m, In the recehing parly's {ime zane, It shall be deemed receivad at the
Opening of the next Business Day. .. .

2.6.  "Conflrming Padrshﬂmmegﬁcdeslgmhd in the Base Contract ic prepare and forward Transaction Confirmations b the cther

2.7.  "Contract* shadl mean the hguwiﬁﬂ-l relationship established by (1) the Base Contract, (i) any and all binding Traneaction
Confirmations and (i) where the piarties figis-pelected the Oral Transaction Frocedurs In Saction 1.2 of the Bass Contract, any and all
transacions that the parties haveieniered Irito*tbrough an EDI iranemisslon of by loluphone, but that have not been confirmed in a
binding Transaction Confirmation, o v

4.8 “Contract Price” shall mianq'r,_ih‘e amolint axpressed In U.S. Deollars per MMBIu to be paid by Buyer to Seller for the purchase of
Gas g8 agraed lo by the parties jh-a fransachiin. o

2.9,  “Contract Quantity" shafl megn fhaifili,aljltlt'y of Gas to be delivered and taken as agreed to by the parties In @ transaction.

2.10.  "Cover Standard", a8 referted to'in.Skttion 3.2, shalf mean that if there is an unexcused failure (o take or deliver any quantity
of Gawunu;nt lo( thie Conlract, l::en ﬂu: purhg;ﬁng par:rn;hall use mmezrdany reasonatie efh(r'ta jtirué”(i)l‘if Bluy;r it at";: pierforming
party, oblhin-Oas, (or, an alternate fuel if elected by Buyer.ar replacement Gis is not avaliable),.or(il} if Seller. ip the performing party,
sell Gas, i ejther caie, ataprice reasciisble for thy-Aeliery: of production area, as applica bh.:wﬁh%ﬁﬂhﬁﬂi: ﬁz‘«_!_,--a_‘mpum.of-notice
pmvlﬁ- by e nonriqggﬁlng party; this- immediacy;uf the.Buyer's Gas: consumption needs or Ksa’ifbﬁt Gis saled.rpgGitements, as
eppli ble tha quanfitiss Jnvoived; snﬁﬁn,.mlldpntsd’lqpqlhor failure by the nonpatfmiing party: : el A

2.1, " "Graliit Supgort:Obligation(s)” shali mean any Sbilgsition(s) to provide or establish credit suppoltfar, ‘or on beHalf f; a psrly to
this Cahtragt guch de ai fevocable stifidby letter of cretlt, a margin Sgreement, ! prapayment;-a’security interesl:ir-an asaet, a
performignesistind, guaranty, of other good and sufficieint:sevurity of a coptinuing natyre: F S

2.12. "Dy shall fugen o, period of 24 onseculive tiotrd, coextensive with a "diy” ‘as defined iy the Receiving Trahsporter in o
particyigi-tranghofon: i
2.13..;- *Diglfnry Period” shall be the poried during which'deliveries are; fo°be made as.agreed to byithe parties in atrdnsacion.

(Y

2.14.:-:':l:"D‘e'M.Pdiﬁi(é)’_‘.shaﬂ mean siich point(s) ax.are‘agreed lo by theparlies in'a transaction.; -
2.15. - 7EDI ghaill imganan electronis #ita Intercharie plirsuant to an agthament entared ifito by 4hk parties, specifically refating to
the ca.rgmuﬂichliqy, of Trdngaction Confirmations underifits Gontract, - L Cee Tligh Aoy

2.16. 1 ERee shill:meanghe purchase, sale or exchinge of el Gas a8 e Tphysical” éidéof an-x

: ; ' e o f&:physlcal transaction
Involvi ggs_:fumbs conyracts.  EFPghall incorporste: the meaning and rimadies of "Firm”, providéd.that & pary’s excuse for
nonpeffortance of s obligalions fo deliigr or recelve’ Gad will ba govefned by the niles of the reléisint fulures exchdrje regulated
under?iljé'.ﬁi?[ﬁmod_ly;mf hinge Act. - T A - e e
2.17. . "Firm shall masn that either party may interript:s performancs without BaBllty only tor the dxtertt-ihat stibh:sedormance s
praveatay; Korreanchs-of Force Majsurs; provided, howsiver, that during Forcs Majeurt interruptions; the party invokirigiFgres Majeure
may tiq;rglp‘qnsmlﬁ;fot 63y Imbalance Charges as sét forili4n Section 4.3 related to n_s:Jmerrupllomif_tem &pominalion iémada to the
Transpadardid uryli he:clisnge In deliveries andior reckipts I confned by (he Trahsfigrter, BRI o 5
.18, "Gas" ahaumﬁnuphy mixture of fiydrocarbons ghd noncombustibje gases i, Bgaseous stale-corigisting pritmarily.of methane,
2,19, “ienibalance~Bhargis* shall mear: any fees, penalies, costs of charges ('cesh or in Wndj-g8sessed bix @ Triasporter for
faliure 10 salldly the Tranaptster's balance:andlor nomiisiigh requirements. T e N
2,20.: " "inforuptibie™ skl mean that @iibér parly mayi Ifterfupt ils perfhmance at ahydime for ariy-idinon, whether:ér it caused by
an evdril df Foroe Majédie, vith no fiabliity,except suct intenupting party may be respiorisible foc ary;{misldrice Chafgés as set forth in
Sectidt4.3 7ulated to i fitetruption afierthe nomination-s: mace 1o the Transporter afdintll the chiang I deliverias j@tid/or recoeipts is
confirmed-by-Transportes - L A o i MR n .
2.21. "MMBtu" stislf mean one million Briiish therrrial Uiits, which ls equivalent to one dekathr’ - S
2.22. "Month* shall mean the period beginning on the firet Day of the calendar month and ending immediataly prior to the
commencement of the firat Day of the next calendar month. .
2.23. "Paymant Dote” shall mean a dale, s Indicated on the Base Contract, on or before which payment is due Seller for Gas
recsived by Buysr In the previous Month,
2,.24. "Recahing Transporter” shalt maan the Transporter recelving Gas at a Dalivery Point, or absent such receiving Transparter,
the Transporter delivering Gas at a Delivary Point.
2.25. “Schedvied Gas* shail mean the quantity of Gas confirmad by Tranisporter{s) for movement, transportation or managemsnt
2.26.  “Spot Price * as referred to in Seclion 3.2 shall mean the price listed in the publicstion indicated on the Bsse Contract, under
the iisting appilcable to the geographic location closest in proximity to the Delivery Point{g} for the retevant Day; provided, if there Is no
single price published for such locafion for such Day, but there is published a rangs of prices, thon the Spot Price shall be the average
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of such high sind fow prices. If na price of range of prices Is published for such Day, then the Epot Price shall bs the average of the
tollowing: (i) the price {delermined a stated above) for the first Day for which a price or range of prices Is published that next precedes
the relevant Day;: and {Il) the price {delemined as stated above) for the Orst Day for which & price or ranga of prices is published that

next falows the refevant Day. .

2.27. "Trensaction Gonfirmation” shall mean & document, similar to the form of Exhibit A, seting forth the terms of a transaction
formed pursuant to Bection 1 for a parficulat Delivery Period. '
2.28.  “Termination Option” shall meai the.ogilion of aither paity 10 taminala & transaction in the event that the other party feils 10 periom
Firm cbligation to delver Gas in the cte of Sk or 1o recelve Gus In the case of Buyer for a designated number of days durg 8 period as
specified on the applicatls Transaction Confittizijon. .

2.29, ‘“Traneporter(s]" shak mgan ak 'Gag paliisring or pipeling compenies, or local distribuion companies, aciing in the capacily of a
franaporter, transporting Guy for Sellar or Buyer upsiéim or downsineam, respectively, of the Defivery Point pursant to a particular iransaction,

SECTION 3,  PERFORMANCE OBLIGATION

3.1, Selar agrace b el and déiiver, and:Buyer agrees to receive and purchase, the Coniradt “Quantly for @ paricular bensacion in
awordanoevdhhelanmufﬁaw -Salei;;m;pu'diaseswﬂlbamaFlmorlnMUpﬁblebesia.uagresdwbythoparﬂes ina

fransaction,

The partiss have selectod sither the “Cover Standard” or the “Spot Price Standard” a3 indicated on tHe Base Contract
M :., ""'.: .. . -' ] . s ,: . .

3.2, The sole and aitiysive remedy of the parties I the. event of a;breach of a Firim obligalion 16 Jéliver or receiie-Cas shall be

recovery of thi. foloWing: ) n the event;of a breacti.by:Saller on any Biay(s), paymient by Seller 1 ‘Blywr in an agw:_np_x_gqual ta the
positive.difference, il.any; biatween the pul¢hase price.pakl iy Buyer ulifizing the Cover: Standard .and:fhe ContractP/ich, alfjusted for
commgrcially reasonabla’ Siferances Il transportatioh Egsls ta or from the Dellvery;]?féfm(s). muipliod ity the diffasngel between the
Comﬁﬂﬂugl(ﬂy and-the:quantity aclually ‘delivered by Seller for such Day(s); o (Iinithe aven! glitwach by Bigar-on-any Day(s),
paymenthyl, I%or lo-Seller'in the amount-equal to thy pegitine difference, if any, betwéan tha Confrait Prite;and thié s received by
Sefter fjlizkig thie Cover Standard for the resale of $1ch Gas, adjusted for commerohally; msonabl_q;diﬂ'dtqjgo;u in egispionation costs
to or from 11 Defiveny: Poills), mutiipllad by the differénte-Getween the Contract Quanfity and the ity actually:akeniby Buyer for
such Diy(s); or {lif}: 40 the-event thal'Buyer has used temmercially réasonable: off le replgce’ the Gas of-efidr has used
commetclail ,peasonibln ffarts o sell. the Gas to a°thipdkparty, and ne-such repiatément or sl avhilable, ‘(b e sole and
exclusipe: réitidy. of the peiforming paity shall be any Gritavorable difference between the Cantragl Price and the Spol Frice, adjusied
for sugh tiarigpoitation th the applicabie Delivary Point, mulliplied by tha-ifference between the: Contriict Quantifly: gndhe quantity
actuallyiefivered by Seller and receivéd by Buyer for'§uch Day(s). Imbalasiog:Charges shialling! bé:ragolered undithis Section 3.2,
but Seller drdfor Buyershalibe responiiblé for Imbalance Chivrges, if any, asgrovided In Sectivti 4:3," The armpunt:cFguch unfavorable

difference shell be:payabi¢ fiva Business Days ater fyeseniation of tha perfeniing party's involce, which shatl st forth the basis upon
which, duch anounl was calculated.  ° LA R RS R

szot m.’shnd.mﬁ . - - L. fran Tt gLk i
3.2. " "ThHe.dole and exciugive remedy of the partiéa in ifie event of & breach of aFirm obligation:td fiélver or recelie Bis shall be
recovaiy of the folfgv_\r'll:_ng:'-.ﬂ) in the svent'if a breachi zy_auyor on any Bay(s), paymant by Seller {p:Buyerin an amganiequal to the
diffarence;bidtveen iha Contract Quantity and the aclusl qidntity deliverdd by Sellersiir recaived 'gﬂ%nr"fpr wm—!@%(zy,- multiptied
by the:positivy differenca,ifany, obtainad by subtracting the:Contract Price from the 168 Price; org;.ﬁ- b wvent of '} 8&ch by Buyer
on any m;iﬂgg paynienthiBuyer lo Seltei’in an amount equal fo the diffirence betwaer the ContrdGi Quartity anditie-aiiial quantity
deliverad by-Seller snd-reralved by Buyer for such'Day(k); multiplied by the positive differance, I.ahy.-oblained by. sulitracting the
applicable Price:fromy the ContractPfice. imbalance-Charges shall not be regovered under:this:Setton 3.2 B0t Seller and/or
Buyer shall be responsitia for Imbalanca Charges, if.ary; a& provided in-Saclion 4,3; : he amount oF suchunfavorable iffefence shail
be paysble:five Busiriess Days after presentation of the periorming pacti's inwolce, whiich shall set forly:tha basis, Upo which such
amauﬁtyg_g‘" "‘E]cl.ﬂﬂﬁﬂ. S - CL W " TN . L i
393. . Notwithstanding Saction 3.2, tHe parties may-ajjres:to Alternative Damages i & Transactior' Confirmation-dxaeuted In writing

bothparties. . - T L S A

3.4. * In addition lb Sections 3.2 and'3.3, the parties migy provide for a Teimination Option In.a. Tratisdction Confrmation executed In
writing by both parties. The Transaction Confirmation containing the Termination Oplion will dasignate the length of nonperformance
triggering the Termination Option and the procedures for axercise thereaf, how tlamages for nonparformance will be compensaled, and
how Ilquidation costs wili bs celoulated. .

SECTION 4,  TRANSPORTATION, NOMINATIONS, AND IMBALANCES

4.1. Seller shiall have the sale respansibilty for transporting the Gas t the Delivery Polnt(s), Buyer shall have the sale responsibiiity for
fransporting the Gas from the Defvery Point(s).

4.1, The pariies shail coordinate thelr nomination activiies, giving sulficlant ime 1o meet the deadines of the affecied Transportaris). Each
party shall ghve the olher party timely prior Notics, sufficlent 10 meet the requirementa of ell Transportan(s) ivclved in the transaciion, of tha
quaniities of Gas to be dalivered and purchased each Day. Should either party become aware that aciual deliveres at the Delvery Polnl{s) are
greator of lesser than the Scheduled Gas, such party shall promplly nolify the other party.

Copyright® 2002 North Ameican Energy Standards Board, Inc, ) NAESB Slandard 8.3.1
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mmMusewmmmeamedwlwbaﬁmmm W Buyer or Seller roceives @,
Involce from a T rlarmathdudealnbdmcna:gau.meparuasmalldaw\omuaIdeMumcausaofamhlmbalaru
Charges. Ifths Imba Chmmmmmgawdmsmmhtdqmdmmm«mmHuSd:emlodGes.
then Buyer shall pay for such imbalanca or raimburse Sellor for such imbalance Charges paid by Seller. ¥ tha Imbelance Cherges were

SECTION 6. TAXES -

Tha parties have sslected sither ""Buyer Pays At ind Aftor Delivery Polnt” or “Saller Pays Bafore and At Dalivery Point” as Indicated
on the Bace Contract : t - ,

Buyer Pays Atand Aftor Delivery Point:
Saller shali pay or cause to be paid all taxes, kses, levies, panatties, foenses or charges Imposad by any govemmant authority (*Taxss™) on of
with respact tq the Gas. prior to.the Delivery Foint{s), Buyer shall pay. or cause 10 be paid al Taxes on of with respect to the Gas at the
Deilvery Poinits) and:§lk Taxes after the Detivery Pokii(s). if a. partyis required to remit or.pay Teocas that gre the ctiier priti’s responalbilty

i sh Gther party-for such Taxea. "Apy party entilled 16 an exemption

ea shall fimiahi

heneungler, hia party feésporialtile for such:Taxes shal prompty.reimburse the i
from airy.siych. T other f-Necesaary docu .

axes . 5
| Soller Py Botore and At Dafivery Polnf: ;' e

Sellershatl juy'or caus's to-ta pad all tzoo; Toas, levie ng\hl ties, icensas.of cha )mgosed'_ an uﬁmrfm W i ixes’) on or
with tq‘nndiin:?ﬂ\e G prior fo the Delvery’ 8 anc[qjilf. axis o tha Delv?ry Poir?na(:); -Buyer db'\yal gy;‘n_r cauge (o beipald al) Taxes :: or
with reshect o' dhe Gas -ofar the dexs). ifa ‘paity is required. lo remit of pay Taxes thatsare Hig-other pgity’s-responsibiity

hereurider. the party responsible for such Taxes shall-nicmplly relmburse the other partj,fr-such Taxes, &y party enif
from any sach Taxes of ges shall finish the other '_.‘nn s do ntationtHereot. L - -

SECTION.7.. : ‘BILLING, PAYMENT, ANDAUDIT A AR T+
7.1, 7 SelflF shill iwoiee-Buyer for Gos. delivened aiid: recelied i the preSeding Month'ard o,y o dpplicables ihacpias.
data, bil.lg'gi‘:vﬁl b‘g‘pmpa ' md’hmd %«mamty! ) dsg;mmw WW " If:t‘:wi“ﬂn be ﬂmhdm booie
N D on . 1 " vorceo quan n' e adt k
Toliowing Monh'a billing o iss $oon thereafter 2 sual defivefy ntnationis avaiatie, ? P . A
7.2. " Biayer shill réird the amount due Under Sect 7. %dndhe manner sgaciliecd It fhp Base Cortract:in‘imieiistely avalas funds, on or
betower vl of ifie-Payriert Date or m-a% effor ek ofthe Invoice by Buyer; r;rmue:um if the Pgjrnant mﬁs net a‘Bisiness Day,
paymentis dug on.the:néxt Bijsiness Day g thal tike. 'Inthe evert any: paymenis-are duo Buyég*bgramyg.‘ paymmtofﬁuyer shall be

mads by accolence Wil this:Saction 72, | * . d S ST
7.3. ° in:tha evenil-payments bocome due pursuantito Sectians 3.2:or 3.3, the's erforming pastymay 'wmnﬁ' Invgice to the
nanperigrming parly for anaccelenited payment satiing:forththe basis Upon which it volced ambynt}g;is’gawq ed: Pf{rmam from

~
-
%
2

the noﬁpﬂe_l"fbnhlnn pariy will be due five Business Days afler.receipt of Invoics, : LA ot
7.4. .. “Hiheimoiceld party, i good faity, disputes the Empuirit pf any such inioioe of any past thereof, suchiekad party Wil piaysich amount
as ik donoaddi o be m&;med. Riawever, f the Ineiosd pary dapitse the emiurd,due, K must: provide swiigwaawme :
coeplable in tndustry practios to support the-amount pald-or'disputed.  In the-avent the pariis are unabie:td vesolve such:diapulé,.either party
ITHLY PSS any remedy, avakable at law or ¥ Beity to nforie# rights pursuanitto this Sedidnl; O o
7.5. " W tleinvoicatt partyfaits t remit the fill smount bayshia when due, iniarest on the-ipaid portion shidl scareie from theidate due unil the
date of payment ot a,muﬂ to the lower. of () the then-effective prime rale of infarest published unddt: ionoy Ratast by The Wall Strest
Joumat, plus wo perceit par annums; or qi) the maximum aiiicatlie lawful Interggtrata. T S =
7.6. ° A.paty shall have the right, ut its own exenss, upion ressoable Notioe sihd af reasongbie Limes, 15 extiirfiine “arid Bsct and 0 obtain
coplas of the rdevant portion of the books, reconds, and lelephone recordings of the olhier party only o the exdent reasonably necesstry %o vedfy
e accuracy of any stalernent, charge, paytment, or computation mada under the Contract, This right fo examine, aud, and to obtaln coples shall
not be avallable with resped preprietary information not directly relevant 1o ransactions undar this Cortract. Al involoes and billhgs shatt be
oumhslvatymmﬁhﬂmdamﬂeadalmm&ummmmmmwemwmum Involees or
ums-nmulnmmmmmwmmmm,mmmumm Monih of Gaa delivery, All retroactive
adiustments under Section 7 shal be paid in At by tha party owing payment within 30 Days of Motice and substantiation of such Inaccuracy,

7.7.  Unless Fe parties hava elected on the Base Contract not o maka this Section 7.7 appiicable o this Contract, the parties shali net

all undisputed amounls due and owing, and/r past due, arising under the Contract such that the parly owing the greater amount shall

make a singla paymant of the net amount to fhe other party In accordance wiih Section 7; provided that no payment required to be

made pursurnt to the terms of any Credit Support Obiigation or pursuant t Saction 7.3 shall be subject to netting under this Saction. I

:10 partiea have executed a separate netting agrasment, the tarms and conditions therein shall prevall 1o the extent Inconsistent
erewith. .
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SECTION 8.  TITLE, WARRANTY, AND INDEMNITY
8.1, Urless otherwise specificatly agraed, litle to the Gas shall pass from Salier 1o Buyer at the Delivery Paini(s). Selter thall have
responsibliily for and assume any llability with respact to the Gas prior to lts deiivery to Buyar al the epacified Delivery Point(s). Buyer
shail have rezpansiblity for and any Habliity witn respect 1o sald Gas after iis delivery to Buyer al the Oelivery Poini(s).

8.2.  Seller warrants that it will have-the: fight 1o convey and will tranafer good and merchaniable titie to sil Gas sold hereundar and
defivered by It 10 Buyer, froe and clsar uffd‘ﬂf-lians. encumbrances, and claims, EXCEPT AS PROVIDED IN THIS SECTION 8.2 AND IN
SECTION 148, ALL OTHER WARRANTIES;: FEXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR OF
FITNESS FOR ANY PARTICULAR PURPOSE; ARE DISCLAIMED, .
8.3. Sallsr agrees 1o indemnlfy:Buyér ahid. gave it harmisss from afl lossas, liabililes or claims including reasonable attomeys' (et
and costa of court ("Claime*), fram any and all persans, arising from or out of cisims of title, parsonal injury or propeety damage from
sald Gas or other charges theregin. which attach:bisfore tite pasass to Buyer. Buyer agrees 1o indemnlfy Seller and save k harmless frorm
all Claims, fromi any and all pemngiaﬂsboghm,w‘ouofdamﬂguﬁmpmntpamndm«mmdarnage!ransaldeuoroma‘
charges thareonwhich atiach atsrikle phsses b Biyer..

B.4,  Nowithstanding the utherprovicions of this-Section 8, as betwesn Sellar and Buyer, Seler will be liable for all Claims to the extert that
such arise from the falkune of Gas delvared by. Selfor to meet the qually requirements of Section 5. .

SECTION9.  NOTICES ,

9.1. Al Transaclion Confirmations, lnvgices; payments and othier comvmunications-made pumnint'_tb"m&"ﬁah'b"'ébnlrggt (“Notices")
shall bamadg to the sddrenses apecified bt wriling by e, tespactive partiss from time 4o time. T L

9.2, . Ait-Nalices redulred heraunder may be sen h_b%ﬂ_gsimlle or-mutually accéptible elactronlcmeans, a nalinéliy recognized
ovemight courler servics, first class malf or hand deGvered; - L - T e

9.3. ... Notieashall ba.given when recéivad an a Bisihess Day by the addressea. in the absench of pracfof the actialigcaipt date,
the folfowing-presumptions Wwill apply. Notices sent by }gcslmllo shall be daemed- 1o have been received upon tite: ary ding parly's
racaipt:of i {acsimiie' machine's confimation of successful transmission. If the dy.on which spcti Tatzimile is ragélied Is not a
Busineia Tiay oric aftar five p.m. on a Business Day, thedsuch facsimie shall be deémad L heve'biehrecaived or s next following
Businass-Day. -Notice by overnight mall-or vourier shall.bé.desmed In have baen received on the raxt'Briglriass Day.dfterit was senl or
such earliar me-asis toriliimed by the recaiving party:“Nalice via first-class mall skall be considerqd delivered fve Business Days
afermidling. ;. - . - .o - Y . s B
SECHON 10, - FINANCIAL RESPONSIBIFFY. e R DL
10.1."" "I ‘&ithec party.’X") hus reasonalils grounds for:indecurfly reganding: the poﬁonﬁa@évﬂfi.ﬁgﬁiiiblﬁq@i?w& this Contract
(whethér or not then.due) ‘by the other party (v {indudinng;. withois: limitation, the cicurmence, ¥f s matéifal ‘thanga in the
creditworthiness of ¥), X mpy demand Adequale Assorante of Perfonmance. “Adequate Assurance=pf. Performaié! shall mean
sufficient segurity. in the form, amount and for the term-reasonably sccepiatiia o including, biit figtjimtad-to, a §1i5hdbirimevocable
letter Gf ‘creidit, » Hrapayment, a security Interest In"an asget or a perdrmance bond or guarsinty fiackiding the issuer-of eny such
security).. | oo o e : e e e LLiel

10,2, " In. the evenl'{dachan "Event of Default”) either. party (the “Defaulting Party’) or:its guarenteriinall: (i) make ap astignment o
any geéneral amangémenit for the bengfit of creditors: GI) hle a petition or cthewité commence. sultiptize, or. agduissce In the
camimignce mint of a pinceeding or case gider any banknipitey or similaclaw for the Prétection of ciaditore-of have %ﬁ_@ﬂﬁoa filed or
proceeding oommenced:ggainst it; (i) plhicrwise beceras bankrupt or inscivent (howaverievidencady; v} ba:unable p&t&u debts as
they 1l dra; V) have.a recetver, provisiongl liuidatat, conseivator. custodian, rusieié-oF other simifiica figiBkappoliritadiwilh raspect to
t or substaritially all.of ita.masets; (vi) fail-1a perfornt: anyidbligation 1o tHe other paity.with respect § r ény-Gredit S0pgott Dbligations
relating-to the Contract;(vii) fall 1o give-Adequate Assufange of Performance undériSection 10:4-9thin4B hours but-a least one
Businegs Day:of a wiilien-quest by tha other party: or;(villknol have paid any amount'dua the other FaHiy Gereundar o tir befora the
second Busingss Day follgwing writien Nolice that such ayment is due; ther the ather pitrly (the “NoniDéfiuling Party')yshall have the
dght, it its sole election, to Immediately withhold and/or suspend deliveries or paymerits'upon Notizs:andlor to terminiate dnd liquidate
the Irass:actii:ru under thé Contract, in the maaner pravided in Bection’ 10.3, in addition to apy-erid dll:othar remiedies available
hargunder.: - E e ' SRR TOR

10.3. Han Event of Default has occured and is continuing, the Non-Detaulting Parly shall have the right, by Notice & the Defauliing
Party, to dasignete a Day, no earlier than tha Day such Notice fs given and no later than 2¢ Days after such Nolice Is given, as an early
femination dats (the “Early Termination Date*) for the liquidation and termination pursuant lo Section 10.3.% of all ransactions urdar
the Contracl,’each a *Terminated Trensaction”. On the Early Tarmination Date, all transactions will terminate, other than those
transactions, if any, that may not ba liquidated and terminated undasr applicable law cr that are, In the reasonabie opinion of the Non-
Defaulting FParty, commerclally impracticable to liquidale and terminete uded Transactions”), which Exoluded Tranaactions must
be liquidetad and terminated as soon thersafier as is reasonably practicable, and upon termination shall ba 2 Terrminated Twansacton
2nd be valved conslstant with Saction 10.3.1 below. With respect bo each Excluded Transaction, its actual termination date shall be the

Early Termination Date for purposes of Section 10.3.1.

s LS
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The parties have selacted either “Barly Termination Damages Apply” or “Early Termination Damages Do Not Apply” as
indicated on the Base Cantraet, .

Early Tarmination Damsges Apply:
10.3.1. As of the Early Termination Date, tha Non-Defaulting Party shafl datermine, In good faith and in g commercially
reasonable manner, () the amount owbd {whether or not than due) by each paity with respect to al Gas delivered and recelved
between the parties under Tesminated Trangactions and Exciuded Transacions on and before the Early Termination Date and all other
applicable charges relating o such ddliverias.and receipts (ncluding without limitation &ny amounts owed undar Section 3.2), for which
peyment has not yet been made by the parly that owes such payment under this Contract and (i) the Marke! Value, as defined below,
of each Terminated Transaction. “The Non:Defaulting Parly shall (x} liquidate and accelemte each Tarminatad Transaction at s
Market Valus, so that each amount equal (o the Biffsrenca between such Market Valua and the Contracl Value, as defined below, of
such Torminated Transaction(s) ahall be dus 10 the Buyer under ths Tarminated Transaction(s) if such Market Valig axceeds the
Contract Valus and to the sallarif'!hp opposite i-the case; and (y) where appropriata, discount each amount then dus under clause
(x} above to present value In @ commerclally. repsonable manner as of the Early Tarmination Date (lo take account of the period
between the date of liquidation and the dale .oR'which such amount would have otherwise been dus pursuant to the relevant
Terminated Transaclions). S AR
For purposes of this Sectian 10.3.1, *Contract Vaiue® means the amount of Gas remalning to be delivered or purchased under a
trensaction multiplied by the. Contrac! Prics, and “Market Value® mearis the amount of Gas remaining to be delivered or purchased
under a transaciion multiplied by the marked price for 2 similer iransection. al the Delivery Paint determined by the Non-Dafsulling Farty
in a cortmergially masonabia’ manner. - To ascerlaln Jhe- Mdrkeét . Valus, the Non-Defaulling -Party ‘may considiremong -other
valuations, any or el of fhe: selfement ‘pricea of NYNMIEX Gas Mutures: contracts, Quotations fram Jeading - dealers: in-énergy swap
contragls of ghysical fjas:tading markats; simitar sdles or purchases and any other bigna fide thirg-paiiy offers, &ll-ddjusled for the
leng(h of the.toem and: différences in tradaporietion €03, A parly shall not be requirad (o enter lnto & Fegidcemertt transiclion{s) In
order ta:Hetentine the Market Valus, Any. extension(s) of th term of a transaction o' which parties arb iot bours p%:0f the Eenty
Termination. Dute (includirig bul not Urifed te ‘avergrsan: provisions*) shall nat be cansidered in Getpémining Coiflrack Villues and
Merket Valiiés.. For 1l gvpidance of doubt, any ophipn 'ﬁuﬂuam to whl?’rme party s the right'to-axteisd:1he teiri .of z:ffansaction
shall be-congitated in dolanmining Coniract Velues and-Markel Veiues. The rate of iitatist used in-calbiléting net présenitvalue shall
i the Non-Defaulting Party in a commerclaliyteasenable manner, . . o
Earty Tefminstio Damajyes Do Not Agply: s : . N s
10.3.1, - A4 -of the Eary Termination Date, the: Non-Defaulting Paly shall datérminae, in poed'fajth and ih & commercially
reasongtile thanher:the srount owed (Whisther or not-tien dus) by each pady with raspect lo all-Gas delivéied and recefed betwean
the partigs:.under Tésmingted Transactions and Excluded: Transactions . pn. and befors~(he .Eaty Termination Patesdpd all other
applicsible.cliargel relating to such defivatias and recgipts {indluding withaul liqilation any amoingg cwad-unider Sedtlon’3.2), for which
|_payment has rol yet-hadn fitade by the party that owes uch ot undér'thie Contract. I AL L :
The parties:havd-¥alected aither *Othet Agreemant. Setcffs Apply” 6/ “"Qther Agreement: Setoffe Do Not Aggi ax Indicated
on the Base Cotrick. . _: : A e T
Other Agreément Setom-Spply: - P — e it
10.3, &, - The. Now:Défaulting Party shall net or eggrdgate, a8 appropyiate, any and all amourifs;owing betweern (Fié.parties under
Sectlon 10.3.1, sothat all Such amounts are nelted of aidtégated (o @ sirigls fiquidated:amount paﬁib]g‘%‘-:‘oe parfyitd fhg other (the
*Net Settlemant Anfourk’). At its sole option and without grior Nolica to the Defaullitig Party, the Nobhitaul

L . . s

it Ar i ¥hataullng Peity:iay satoff ()

any Nél Settiement Amouist.owed to the: Non-Defaulling Party against any margin o other colatersl'neld b/ it In chréttidn with any

Credil Sugpont Obligation'élating to thé: Contract; or (1) #ny Net Settigment Amourit payable 1o tha Defaulting Farty: dgains! any

am'guqﬁ(s)';pgyabie by the’ Defauliing Pary to the Non-Defaulting Pary-under any.ther agreement or: arrangemierif batween the
arties.. .. - RS - . - . s S Gy

A

gresment & otfa Do Not Apply: . g e i i W

10:42.° The Nan-Défaulling Party- sl nel or sogregate, as appropriate, any and &ll amounts, owlhg:between the; parties under
Saction 10.3:1, so that all slich amounts &b netied ar.aggregated to @ single liquidatad-amount payable’by:one party:lo.the other (the
“Nel Setlismuait Amount). "At fis sole opilon and withiut prior Nalice o the Defauling Farty, the Noni-Defsilting Pdrtymdy setoff any
Nat Settianfent Amouni cwaed 1o the Non-Defaulling Parly-agdjnst any margin or othes collatarat held by | in conneetidh with any Credit

Support Obligation relatiig to the Contract.

10.3.3. i any obligation that s fo be included in sny neiting, eggregation or setolf pursuant to Section 10.3.2 is unascertained,
the Non-Difauling Party may in good faith estimate that obfigafion and net, aggrepate or selcff, as applicable, in respact of tha
estimate, subject ta the Non-Defaulting Parly accouniing to the Dafaulting Party when the obligation is ascertained. Any amount not
then due which i3 included in any netting, aggregation or getoff pursuant to Section 10.3.2 shall be discounted to net prasent vafua in a
commercially reasonable manner determined by the Non-Defaulting Party.

10.4.  As soon as practicable afier a iquidation, Notice shail bs given by tha Non-Defauiting Party to the Defaulting Party of tha Net
Seltlement Amaounl, and whether the Net Settlement Amount Is due to or due from tha Non-Defaulting Party. The Nofice sheill Includa &
written slatament.explaining In raasonable detall the calculation of such amount, provided that fallure 1o give such Notice shall not affact
the validity or enfcrceabliity of the fiquidation ar give ris (o any claim by the Defaulting Party agalnst the Non-Oefaulting Party. The Nat
Settiement Amount shall ba pald by the close of business on the second Business Day lollowing such Notice, which data shall not be
eariler than the Early Termination Date. Inlerest on any unpakd partion of the Net Soltlement Amount shail accrue from the date due unti the

Copyright @ 2002 North American Energy &tandards Boary, Inc. NAESE 8tanderd 6.3.1
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data of payment at @ rete equal o the awar of ) the then-effective prime rate of Intarest pubished under “Money Rates” The Wall Strest
Jouma, plus two percant per anmum; or (i) tha maximum spplicabla tawful Inlerest rats, . u
10.3.  The parties agree that the trandaciions harsunder constitte a Torward contract® within the meaning of the United States
Bc:;kmmcy Code and that Buyer and Seller are sach “forward cantract marchacts* within the meaning of the United Stales Bankruptey
. co

10.6. The Nen-Defaulling Party's remadips under thia Sectlon 10 are the soie and exclusive romedies of ihe Non-Defauling Party
with respact te the occumence of a EarlyTerminalion Dats, Esch paiy reserves to dsaif all other rights, setoffs, countarclaima end
other defenses that It is or may be tited42:4/1sing from the Contruct,

A
10.7.  With respect 1o this Seclion 10,1 {He farties have exsculed a separale netting a esment wilh close-out netting provisions,
the terms and conditions thereln ."}“ pravalitotha extent inconaistent har:euim. i ep ne

SECTION 11. FORCEMAJEURE -

1.1, Except with regard to a-parly's obligajion td make payment(s) due under Seclion 7, Seciion 10.4, and! imbalance Charges urder
Section 4, neither party shat be liabler to The.offer.{gr failure to porform'a Fim obligation, ko the extent such fallure was caused by Force
Majoure. The term "Force Majeure” s amploysd hereln means any cause not reasonably within the control of the pardy claiming
suspension, as further defined In Section 2.

11.2. Fome Majsure shall include, but nat ba limited ta, the foliowing: (i} ph%alcal events such as acts of Gad, landslides, lightning,
earthquakes, fires, stoims or stérm warnings, such-ag-hyrricants, - which result in evacuation.of the affetiéd arsy;-loods, washouts,
explogioni,:treakage or ascident or necesstly of repairs 1o machinery or Bquipment ot fines of pipe;. fil)-wdnther rolated evants affocting
an entia:-geographic Tedion,such as low:temperatures \which cause fradzing or failiie of walls orﬂ.‘:’?}gf fige; (il inteindption andior
curtaliinént- of Flrm iransportation and/or storage by ‘Fransporiers; (iv):acts of otheérs such as ni:pg;,v_-lgckuuts' or otfrer industrial
disturariges;. riots, $abotage, nsurrectiong or wars; Ang.{v) governmedital ections uth as nacedsily. for tompliahod'with any court
order faw, stitule, ordihancs, regulation, of poficy heuiFg:heeffect oflawprumulgai;ﬁﬂ;py a goverfmentad dutharity hairig-jurisdiction.
Sellerand' Biyer shali make reasonable sfforis to avold'ihe edverse Impatts of a Foiga Majeure and:fo regpive the eventior eccurrsnce
once it as:Gokuired in:¢rder-to resume peiformance. L v o TR Ak
11.3. - :Nuithici;parfy ahall be entitied ta.the benefil of #iz gbvlalons of Force Majautg io the mnal&er[manu leeflnsiod by any or
all of tha Tollwiing dreutiistances: (1) the curtaliment:of. interuptible or:¥econdary Fifm transport tistp-unidiss priingn si-path, Firm
transporation le'-alss cuitalléd; (i) the ,par}y clalminggicoge failed to rémedy the cyfdition and 1g raplimia-the perdrmance of such
cavenants,or-obiligatiore-wih reaganable dlspateh; or iy economic herdatilp, lo includa, withoul Enittation; Seller’s ability-i0'48d Gas at 2
higher Or.mioe ativartigedys price than the Contract Prca, Buyer's abifly 10 puichase Gasite fowe orbrdadvantageirs ptice then the
ContraetPrice, ara raulatory agency dissliswing, in wiiglé-orin part, the pass through of costs tispuling Trdintiis Agreeh{ant: () the loss of
Buyer's qiAHe{(s} or Buyer's inabilily fo use or reseli Gais fiyrchaised hereunder, axcept, in olhi‘mg.— as-poviced in.Seclipn 11.2; or (Vi the
loss octalureof Sellei’s gas Bupply or depletion of resarviss, axtepl i either case, as provided In: Beciion. 11.2." The party claiming Force
Majsure-stiah nof be'exauged from its resgonsibility for iikdlance Charges. . L - . oL

11.4, ; ﬁéhﬁmaéﬁéiﬁg"ﬁh.ywng to tHe.tontrary herei: WHe parties agrse thal the aetuament‘i;f'sfﬁ'ﬁéa,,lbckoult ‘or otfier industrial
disturbirice’:shell be wihin' the sole discration of the parfyakperiencing auich disturtiahce. RRROIE wa

11.5. " Tise party wholb:férformance.fs prevented by Porce Majeure must provida-fotice to the'thie. pbity. Initial-Nolice may be
given dral ':=anmﬁ_mfm with. m{'sonab!y full.particllars of the svent or occurrance is requird:as soon as negsipnably possible.
Upon m%r wrltiy Nitics of Force Msjpure to the-bihiar piry, the afloclod party wiFbé refievad atits chiljution, forhhia Snset of the
Force-Majetre everit, to:maka or accept dalivery of Gas; ag'applicable, to the exent and Ry the duration:of Force Majeurs; urid ristther party
shall be deemed (o hsvaiilad in such opllgiﬂonsloﬂ!q:dq;dr‘dunngmmurmm. Coes

11.6. . Notwhhstandiftg: Sections 11.2,and 11.3, He-Parllas may agree to aktematizé Force Majsirs! prpvisions in 2 Yransaction
Conﬂu’gigl_l@n‘mecutgd in.willing by hoih‘pgﬂles. h N ’ i R ) A
SECHONA2. vémm . R

This Carlrack may b fariinated on 30 Day's wrilen Netic, kit shall remain In effect Gl e expiradic.of Ge:litest Delvery:Périod of any
transaction(s). " The rights’.of ‘either party.pursuant to Sectior 7.6 and Section 10, the :ohlgations ta meke ‘fayment heraunder, and the
obiigaticn of-aithe! patty.#s indémaify the other, pursuant hersio-shall survive the temmination of the Base. Corjiaickor:any transadtion.

SECTION 13.  LIMITATIONS

FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY. A PARTY'S LIABILITY HEREUNDER SHALL
BE LIMITED AS SET FORTH IN SUCH PROVISION, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAVED. F
NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN OR IN A TRANSACTION, A PARTY'S LIABILITY SHALL
BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE
REMEDY, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAVED. UNLESS EXPRESSLY HEREIN
PROVIDED, NETHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, FUNMTIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRAGT, UNDER ANY
INDEMNITY PROVISION OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON
REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING
THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGUGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.

NAEES 8landard 6.3.1
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TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE
DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTAINING AN ADEQUATE REMEDY IS
L%SSMVENENT AND THE DAMAGES CALCULATED HEREUNDER CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM CR

SECTION 14.  MISCELLANEOUS

14.1,  This Contract shall be binding upumnd Inure to the banefit of the succassaors, assigns, personal representatives, and heirs of the
respective parfies hereto, and the uovenardq -Bonditions, rights and cbiligations of this Contract ahnll run for the full term of this Contract. No
assignment of this Contract, In whole-or in pqt wii be mads without the pror writien oansent of tha non-assigning party (end shall not relieve
tho esalgning party from lakyity hamuhder)g.m consant will nol be unteasonably withheld or delayed; provided, eilher party mey () transfer,
sofl, pladge, encurnber, of assign-this Contract-of tha eccounts, revenues, or proceeds hereaf In connection wilth any financing or other
financial rangemants, or () transfér its interest to éiny parent or afftiate by assignment, merger or othe:wies without the price approval of the
other party. Upan any such assignménl, transfer hrﬂ sasumption, the transferor shall remain principatly liable for and shall not be relieved of
o discharged from any obligaionshereunder. -

14.2,  if any provision In this Contract is detenmihed-to be invalid, void or unenforceabl by any court having jurtsdiction, such determination

- shall notinvaidate, void, or make unenforceable dny other provisin, agrasmant or covenant of this Contracl.

14.3.  No walver of any breach orihrsCarﬁ'aotahlI be haid o be a walver of any oﬂnrorsubaequerl breach,

14.4. . Thie Coniract sets forth, &ll undarstandings bebween the_parties respecting.each transaciion subjent heveto,.and.any prof contracts,
underuﬁ!l'vdlnys and fepresaniations, whather oral or-writlan, relatirig f-such Wrehsaclions-are mesgeitiitn'a ‘m.pnrudzdby thiy Contract
and anyéﬂtdlveh'anéapﬂon{a} This Contraiet mey be amended-only by @ wifing executed, by both parties: "

14.5. " '1116 Iﬂleipruthlicnmd parformanee of this cuﬂlmd “ghall be gowgined by lhuj_awa of the juﬁidfclion as hdimfgd*-w the Base
Comrﬁzl. mdding hﬁwgver. Ry conflict of laws e wh[a;wptpd apply the [y of anohériurisﬁcﬁ e P

14.6, " This cmaa gl “all provisions herein wil b ‘mibject 1o all applicable andullid etetutes, rules o‘iﬂers and- témiébom of any
gcwunmental ql.mm‘ty_ﬁawm Jurlsdiction over the parties, ﬂjﬁi’ladliﬂes or Gas supply, thig’ Donﬁ-ad uhumﬁib&m any ﬁmvitfoﬁs thereof.

14.7,: Thémmothwﬂ_narlyuneﬁdary{ohucmet '=. .
14.8.. Eanm-cw to s Ciontract represénts and walra:iﬁ‘ that # has fuf and oorrpleﬁmuhodty mimrtntound mw: Gontracl,
Edch { persan ‘T'ﬂ’f Contraci on behalf ofelhéfputy represents: snd wanams»lhat # has fuland mmplaie aumnrjtywda 80 and
that mcwplrlr’-\ﬂ!,b& boundtheroby. - .o e, T T

14.9, “The: haadinus apd subheadngg wmaunad iﬂ*lnls Chntact are usaq aolely for wmhkme‘ 'aml'idn ﬂbt uonsbﬁmﬂ DM of this
Conuiﬁtbemeeﬁ e pmiet,nnd shal notde.used 1o constiue o lnterrst the; pﬂwitlms of this E}on'q'gcts - y

14,10, . Urilqss the partias liave elected on the Base Coilrée! ot to malks his Sgction 14.10 appichﬁh to Iﬁ!’c&;mh‘ad.'nﬁlfw party shall
discloge-direclly orindirecily,without the prior writlen consant.of the ofher pady. fig-fomms of any Iringactioir.ic A third party. (oiher than the
employéas; Jenders, royaky.qwners, counsal, accountants ahd Sther agenis 'oﬂna palty.or prospaciive, aius of all qt{:{ub@t nifally aff of
apamfaasm«ﬁfwwmmﬁuébm provided such persons shal I have agreed lo keep suchitents contideiil %xoept
order to' wmﬁl;/ wilh'dny agplicable law, otder, regulatidh; orséichange rule, @) (o the extant nmnhrfwthﬂdforoem&m Contmd
(W) to.tharexiant necestiry fo Implemenl:drty transaction;:of- (v} o the exterl such infoninetion Js dolijerd 13 Juch thirl.aityfor the sole
pupoie:tl céicuiating-@ giliéshed index: ~Each party M‘mﬂr Ihe other of any procesding of wiich Wja‘aware; frigy result In
distiosiire of the tarite:st:gny ansection:(ther than AS j ahd use:Rsisonable effocid-prevent or-dimt Beidisclosure.
The exigtenca-of this Sonract |s nof subjedt 1 this confider oblwon wbjedt 1o 13, the parfies sl be entiiEE il remedias
Bvailable 4t law or n eqully o enforce, o saek reliaf In Egmacion with this confidantiatity gbligaton. mum. fany namahan hereunder
shall Ba.k'epl qpnﬁdeﬁhl’by_ﬁa partios hartoformyﬂrﬁ\‘.mlm expiration of the tmi&!_iqn. . &
In tho wivent. that disciasure ls required by 8 igovermmelital: or applicabile kaw, the § uywbjedwtﬂgl&:mmm l'&sd
maleﬁst:%midhwcﬂmlomm“mququﬂm aft promptiy inolify the party, prioto, 4 ~ahul cooperate
(consistent \With the disclosing bartrs lagalpbhgahcm) vidth thia ‘bther pariy's eﬂ'nrts to obtam protactive umrm' simuar rtitmﬁta with respect
lo smlfduc:aaura t the expiénse of the ohor party
1411, The parﬁas rhay -sgree 1o dlspute rasom;lqrr pmcsdurss In Special Provislons sttachad rw the aasa coutmd orina
Tran saoﬂon conﬁnnalian executed in writing by both- bhﬂlas‘ K )

DISCLAMER: The puposas of this Contract are bmmmmmmmmnmmmmam«mumm of

natural ges. Further, MAESE doss nol mandate tha ues of this Conirmatby any parly. NAESB DISCLAINS AND EXCCLUDES, AND ANY USER OF THIS
CONTRACT ACKNOWLEDGES AND AGREES TO NAESE'S DISCLAIMER OF, ANY AND ALL WARRANTIES, CONOITIONS OR REPRESENTATIONS,
EXPRESS OR IMPLIED, ORAL OR WRITTEN, WITH RESPECT TO THIS CONTRACT OR ANY PART THERECF, INCLUDING ANY AND ALL WPLIED
WARRAKTIES OR CONDITIONS OF TITLE, NON-INFRINGEMENT, MERCHANTABILITY, DR FITNESS OR SUITABRITY FOR ANY PARTICULAR
PURPOSE (WHETHER OR NOT NAESH KNOWS, HAS REASON TO KNOW, HAS BEEN ADVISED, OR 1S DTHERWASE IN FACT AWARE OF ANY SUCH
PURPOSE), WHETHER ALLEGED TO ARISE BY LAW, BY REASON OF CUSTOM OR USAGE IN THE TRADE, OR BY COURSE OF DEALING. EACH
USER OF THIS CONTRACT ALSO AGREES THAT UNDER NO CIRCUMSTANCES WILL NAESE BE LIABLE FOR ANY DIRECT, SPECIAL, INCIDENTAL,
EXEMBLARY, PUNITIVE OR CONSEQUENTIAL DAMAGES ARISING OUT OF ANY USE OF THIS CONTRACT.

NAESB Standard 64,1

Copyright @ 2012 North American Energy Standards Board, Inc,
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TRANSACTION CONFIRMATION ' EXHIBIT A
FCR IMMEDIATE DELIVERY :

Lettorhsailogo . .. Dats:
) Transaction Confirmation &

This Transaction Confirmaton is. wb}m m lhqauu Contract between Seller and Buysr dated . The
terma of 1his Transacton Confirmétion ars’ hlndrng uniass disputed in wriling within 2 Busihess Daya of mceipt unless othervise
apaciied in the Base Conimct.

SELLER: A BUYER:
Alin:
. ;hone. i
. T L. S
= - e $ﬂuzﬁnhdﬂo“ ! RRTI
i T ransportar: . :
Tmnipoﬂﬁr‘bpntrud“ Num'Fof - A TuanﬂwConva&Nmnber e
Conl;ael!h‘nu' s,,_,_,_;jMMBtuor ; i & ;
Dellquy Pemé Bégih: ﬁ_____,_'_',,__ DU End: il i
Pe:ftrmm lelntloﬁ‘ihd Contract'Gluantity: *(SolectOne) ' e
Flmtmmuumm- . rmm evmamamuum
ﬂmatuﬂdar B .. i MMBtus/day #inimum
DEFP L __ MMBius/dayddindriym
o suhjﬁgtﬁswanm mMmoi
S anararnsuler e

‘..l' .

ounvm*hmm

Buyer:. 1 -

Tida:

Date: Date;

Copynight € 2002 North American Energy Standards Board, Ine. NAESH Slandard 0.3.1
Al Rights Resarvad Page 100 10 April 19, 2002



Page 1of |

Miller, Bob

I N - BT TN SAlreeee plrlp RMIER B me g Wi o I A ek b s s ey A e e bl e A e g R o e e

From: HPCHBALL@aol.com

Sent:  Friday, August 12, 2005 2:07 PM
Yo: bobmilergismithfiekifoods.com
Subject: Winler

Bob, .
To confirm our recent telephone conversation - this is to confirm a $8.60 oap for all vofumes for all the NC plants.
Thanks!

Putiaing | _ ¢ 06
0104849109 Fax 4 ”/f“:r [ Mace
&10-988-2320 Call

8/12/2005
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NORTH CAROLINA

WILSON DIVISION
Inre: )
)
NATIONAL GAS DISTRIBUTORS, LLC, ) Case No. 06-00166-8-ATS
) Chapter 11
Debtor. )
)
)
RICHARD M. HUTSON, II, TRUSTEE FOR ) Adversary Proc.
NATIONAL AS DISTRIBUTORS, LLC, ) No. 06-00267-8-ATS
f/k/a Paul Lawing, Jr., LLC, )
)
Plaintiff, )
)
V. )
)
THE SMITHFIELD PACKING COMPANY, )
INCORPORATED, )
)
Defendant. )
)

AUTHENTICATION DECLARATION OF ROBERT E. MILLER

Robert E. Miller, pursuant to 28 U.S.C. § 1746, in support of the Motion (the
“Motion”) of The Smithfield Packing Company, Incorporated: (A) To Dismiss The
Trustee’s Complaint For Failure To State A Claim Under Federal Rule Of Bankruptcy
Procedure 7012, or, in The Alternative, (B) For Summary Judgment Under Federal Rule
Of Bankruptcy Procedure 7056, hereby declares:

L. I am Energy Manager for Smithfield Foods, Inc. In that capacity, I have
the corporate authority to contract on behalf of The Smithfield Packing Company,
Incorporated and Stadler’s Country Hams, Inc., n/k/a The Smithfield Packing Company,
Incorporated (together, “Smithfield”), wholly owned subsidiaries of Smithfield Foods,

Inc., for the purchase of natural gas by these entities. I have personal knowledge of the



matters set forth in this Declaration and could competently testify thereto if called upon
do to so.

2. I submit this Declaration in support of the Motion to authenticate a certain
Base Contract and certain email exchanges by and between Smithfield and National Gas
Distributors, LLC (“NGD”) for the sale of natural gas by NGD to Smithfield’s facilities
located in Kinston, North Carolina; Wilson, North Carolina; Elon, North Carolina; and
Tar Heel, North Carolina (together, the “Facilities™).

3. Smithfield purchased natural gas from NGD for the Facilities pursuant to a
series of forward contracts. The series of forward contracts between Smithfield and NGD
were governed by the terms and conditions set forth in that certain Base Contract for Sale
and Purchase of Natural Gas (the “Base Contract”). An authentic, true, and correct copy
of the Base Contract is attached hereto as Exhibit B-1.

4, The sale and purchase of natural gas for the Facilities was effectuated and
confirmed by emails between Smithfield and the Debtor. Attached hereto as Exhibit B-2
is an authentic, true, and correct copy of an email exchange dated April 2, 2004, which
effectuated and confirmed the sale of natural gas for the period of April, 2004 through
March, 2005 at a capped price of $5.70 per dekatherm, plus basis (gas transport costs).
Attached hereto as Exhibit B-3 is an authentic, true, and correct copy of an email
exchange dated February 25, 2005, which effectuated and confirmed the sale of natural
gas for the period of April, 2005 through October, 2005, at a capped price of $5.75 per
dekatherm, plus basis. Attached hereto as Exhibit B-4 is an authentic, true, and correct

copy of an email exchange dated August 12, 2005, which effectuated and confirmed the



sale of natural gas for the period of November, 2005 through March, 2006 at a capped
price of $6.60 per dekatherm.

5. The Base Contract attached hereto as Exhibit B-1 and the email exchanges
attached hereto as Exhibit B-2, Exhibit B-3, and Exhibit B-4 have been produced from
the files of Smithfield as kept in the ordinary course of Smithfield’s regularly conducted
business activities.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

Executed on February 15, 2007.

/s/ Robert E. Miller
Robert E. Miller

\4439088.1
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Base Cortract for Sals
MGBmmbm!nbnthdu‘o:

i1, 13140 §

i, NG iRV

and Purchase of Natural Gas

The partes to tvs B-&O?ﬂun tha following:

Ddoncergie, o ettt e e
N WHEREOF, the Rartios hareto have axeceisd thls Bace Contract n duploate, .
2 .




_ General Terms and Conditions
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FW: Strip

From: Miller, Bob [BobMiller@smithfieldfoods.com)
Sent: Friday, April 02, 2004 8:57 AM

To: Whelan, Casey

Subjeci: FW: Strip

Fi!

Bob Miller

Smithfield Foods, Inc

111 Cormnmerce Sireet - PO Box 9002
Smithfield, VA 23430 - Zip 23431
Phone: 757-357-8128

Fax. 757-357-8136

—-QOriginal Message—
From: HPCEBALL@aol.com :
Sent: Friday, April 02, 2004 9:21 AM

To: bobmiller@smithfieidfoods.com
Subject: Strip :

Bob:

Per our telephone conversation this moming:

Page 1 of T

1) | have secured as part of our "general supply needs" $5.70 gas for the next 12 mos. This
can be "colored” Smithfield Foods - in essence capping your price of gas in the event that we

run out of nat gas, oil, and all the other petroleum products.
2) | am aggressively pushing NCNG to lower your neg t-rate for the long term deal.

Paul Lawing, Jr

National Gas Distributors
810-484-9184 office
910-988-2320 call
910-484-9109 fax

ﬁle://C:\Docmnents‘V&Oand%ZOSetﬁngs\tecabaniEocal“oZOSettings\TempomryVQOIntem.. 5/15/2006
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Bob,

Per our isiephone convarsation, | have $5,75 gas plus basis for the summer (Apr-Oct) and 1 am
still trying to nall down our Nov -Mar plece. We can color that gas Smithfield if you wish,

| wili be In and out on Monday and Tuesday of next week. Laf's talk on Wedneeday.
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DEC 11 2000 10:3BAM HP LASERJET g200

R L LR

Com

Sent:  Friday, August 12, 2008 2:07 PM
Yo: bobmilan@smithfisk¥onds. corn
Subject: Winler

Y remgan

Bab,

anhnwmmmmq
Thanks! |
Pud Lawing,

10-484.0184 Office
910-454-0100 Fex
910-988-2320 Cuil

vi2oms

. m1m-mnmmummm-m

LEEL T

p.l14
Page 1 of 1

M s g e e g r ey s LT S

A e

- this is 1o confirm @96.60 oup for all voiumes for ail the NC plants.
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EXHIBIT C



whether or not such interest or lien is provided by or is dependent on a statute and whether or not such interest or
lien is made fully effective by statute;,
(53A) The term “stockbroker” means person-—
(A) with respect to which there is a customer, as defined in section 741 of this title; and
(B) that is engaged in the business of effecting transactions in securities—
(i) for the account of others; or

{ii) with members of the general public, from or for such person’s own account;
) (53B) The term “swap agreement” means
{A) means—

i reement, including the terms and conditions incorporated eference in reement, which is-

GEFFEFteﬁ'—Swap—agfeemem an jn cst rate sw 0 tmn fu ¢ or forwar agteemen ncludm ate ﬂoor
cap, rate collar, cross-currency rate swap-agreess Oft;-ATry-oth Har-agreen neludin
basis swap;

I a spot. e day-tomorrow, tomorrow-pext, forward er foreign exchan recious ls
apreement;
M a ency sway ion, future, or forward agreement:
IV equity index or equity swap, option, future, or fi d agreement;
a 'n or deb ion e, or forw nt;
V) at edit or credit swaj ton, e, or fo d agreem
VII) a commy mdex or a comodity swap, optien, fis or forwar eement;
a er derivativ eather option:

ii) any agreement or transaction that is similar to any other eement or gaction rred to in

(v} any aption to enter mto aﬂ-}—ef—fhe—fefegemg}— agreen) : refe
subparagraph;

iv), to r with all ements to any such master reement an out re wheth master
agreement contains an rceme:nt or trangaction that is t a sWap a: ent under this paragraph, except that the

Ac ofl 9 the nvestm Com an ct fl ' theInves
11
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-Bli and the | Certainty for Bank Produc tof2

{53C)_The term “swap participant” means an cntity that, at any time before the filing of the petition, has an
outstanding swap agreement with the debtor;,

(56A) The term “term overriding royalty” means an interest in liquid or gaseous hydrocarbons in place or to be
produced from particular real property that entitles the owner thereof to a share of production, or the value thereof,
for a term limited by time, quantity, or value realized:

(53D)_Ihe term “timeshare plan” means and shall include that interest purchased in any arrangement, plan,
scheme, or similar device, but not including exchange programs, whether by membership, agreement, tenancy in
commorl, sale, lease, deed, rental agreement, license, right to use agreement, or by any other means, whereby a
purchaser, in exchange for consideration, receives a right to use accommodations, facilities, or recreational sites,
whether improved or unimproved, for a specific period of time less than a full year during any given year, but not
necessarily for consecutive years, and which extends for a period of mare than three years. A “timeshare interest” is
that interest purchased in a timeshare plan which grants the purchaser the right to use and occupy accommodations,
facilities, or recreational sites, whether improved or unimproved, pursuant to a timeshare plan;,

(54) The term “transfer” means-every—
(A) the creation of a lien;
e retention of titl gcurity interest:
e fi osu tor’s equity of r tion: or

{I2) cach mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of or parting
with—

(i} property: or-swith
—{(ii) an interest in property

(54A) them term “uninsured State member bank” means a State member bank (as defined in section 3 of the
Federal Deposit Insurance Act) the deposits of which are not insured by the Federal Deposit Insurance Corporation;-
and,

(55) The term “United States”, when used in a geographical sense, includes all locations where the Jjudicial
jurisdiction of the United States extends, including teritories and possessions of the United States;f.3—

§ 102. Rules of construction

In this title--
(1) “after notice and a hearing”, or a similar phrase--
(A) means after such notice as is appropriate in the particular circumstances, and such opportunity for a hearing
as is appropriate in the particular circumstances; but
(B) authorizes an act without an actual hearing if such notice is given properly and if--
(i) such a hearing is not requested timely by a party in interest; or
(ii} there is insufficient time for a hearing to be commenced before such act must be done, and the court
authorizes such act;
{2) “claim against the debtor includes claim against property of the debtor;
(3) “includes” and “including” are not limiting;
(4) “may not” is prohibitive, and not permissive;
(5) “or” is not exclusive;
(6) “order for relief” means entry of an order for relicf:
(7) the singular includes the plural;
(8) a definition, contained in a section of this title that refers to another section of this title, does not, for the
purpose of such reference, affect the meaning of a term used in such other section; and
(%) “United States trustee” includes a designee of the United States trustee.

§103. Applicability of chapters

12
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(B) with respect to an insured credit union (including an insured credit union for which the National Credit
Union Administration has been appointed conservator or liquidating agent), the National Credit Union
Administration;

(C) with respect to any insured depository institution for which the Resolution Trust Corporation has been
appointed conservator or receiver, the Resolution Trust Corporation; and

(D) with respect to any insured depository institution for which the Federal Deposit Insurance Corporation has
been appointed conservator or receiver, the Federal Deposit Insurance Corpozations,

(22) theThe term “financial institution” means--

(A) means~———(i}-a Federal reserve bank, or an entity (domestic or forei gn) that is a commercial or savings
bank, industrial savings bank, savings and loan association, trust company, f Ily-insured it unign. or
receiver, liquidating agent, or conservator for such entity and, when any such Federal reserve bank, receiver,
liquidating agent, conservator; or entity is acting as agent or custodian for a customer in connection with a securities
contract; (as defined in section 741-of this-title;-the) such customer; or

(#B) in connection with a securities contract; (as defined in section 741-ofthis-title;) an investment company
registered under the Investment Company Act of 1940:-and1940.

e B v =

caring organizati
Improvernent Act of 1991).

(23) The term “foreign proceeding” means : a collective judicial or administrative and-whether
errot-under-banlaupteylow-ina-foreign-country-in-which ebter%domieﬂe;«residaﬂee;-pfiﬂeiﬁal-piaee.—aﬁ.

o s g

t P £5

{25) The term “forward contract” means-- '
() & contract (other than a commodity contract) for the purchase, sale, or transfer of a commodity, as defined in
section 761(8) of this title, or any similar good, article, service, right, or interest which is presently or in the future
becomes the subject of dealing in the forward contract trade, or product or byproduct thereof, with a maturity date
mote than two days after the date the contract is entered into, including, but not limited to, a repurchase transaction,
reverse repurchase transaction, consignment, lease, swap, hedge transaction, deposit, loan, option, allocated

transaction, unallocated transaction, or any other similar agreement
_—(B) any combination thereof-or-option-thereor:of agres

and (C);

ment ides for an agreement or transaction teferred to in subparaeraph (A). (B). or

a master agree 1 [0 0 1} subparag
{C). together with all supplements to any such master agreement, without regard to whether such master agreement
provides for an agreement or transaction that is not a forward contract under this paraeraph. exces y .

AgrcCl ] » C 3 1OM'WarG 1§ ! = diagra; J Wl 1CS M
transaction under such master agreement that is referred to in subparagraph (A), (B), or (O): or
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in acgordance w1th scctmn 562
(26) The term “forward contract merchant” means a persen-wheseFederal reserve bank, or an entity the business.
of which consists in whole or in part of entering into forward contracts as or with merchants in a commodity; (as
defined in section 761(8}-ef thistitle;) or any similar good, article, service, right, or interest which is presently or in
the future becomes the subject of dealing in the forward contract tradez,

(27) The term “governmental unit” means United States; State; Commonwealth; District; Territory; municipality;
foreign state; department, agency, or instrumentality of the United States (but not a United States trustee while
serving as a trustee in a case under this title), a State, a Commonwealth, a District, a Territory, a municipality, or a
foreign state; or other foreign or domestic governments,

{ 27A) The term “health care busmess”--

rofit) that is primarik ed in off cneral ublic factlm san'lces for--

i) the diagnosis or treatment of i deformity, or disease: and
ii) surgi egattnen iatric, or obstetric care; and
(B)includes--
i —
ral or speciali ital; -
cill bula 5 ency, or surgical treatment facility; .
— (L) hospice:

(I¥) home health agency; and .
other health care institution that is similar to an entity referred to in subetause (1), (ID, (I, or (IV);
and

ki rsi ility;
(II) intermediate care facility;
(III} assisted lmgg fm;i;gy;
(IV) Liome for the aged;
(V) domiciliary care facility; md

VI health.c c in i c ted to a facility referred to in subcla e 1

water righ i ¢ proceeds: and
all replacements or addition )

(28) The term “indenture™ means mortgage, deed of trust, or indenture, under which there is cutstanding a
security, other than a voting-trust certificate, constituting a claim against the debtor, a claim secured by a lien on any
of the debtor’s property, or an equity security of the debtorz.

(29) The term “indenture trustee” means trustee under an indenture;,

(30} The term “individual with regular income™ means individual whose income is sufficiently stable and regular
to enable such individual to make payments under a plan under chapter 13 of this title, other than a stockbroker or a
commodity broker:,

(31)_The term “insider” includes.«

(A} if the debtor is an individual--

(i) relative of the debtor or of a general partner of the debtor;

(ti) partnership in which the debtor is a general partner;

(iii} general pariner of the debtor; or

(iv) corporation of which the debtor is a director, officer, or person in control;
(B} ifthe debtor is a corporation-—-
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(3) For the purposes of this section, a transfer is not made unti} the debtor has acquired rights in the property
transferred.

(f) For the purposes of this section, the debtor is presumed to have been insolvent on and during the 90 days
immediately preceding the date of the filing of the petition.

(g) For the purposes of this section, the trustee has the burden of proving the avoidability of a transfer under
subsection (b) of this section, and the creditor or party in interest against whom recovery or avoidance is sought has
the burden of proving the nonavoidability of a transfer under subsection (¢) of this section.

h} The trustee not avoid a transfer if such transfer was made as a of an alierpative repayment schedule
etween the debtor and any creditor of the debtor created by an roved nonprofit budgeting and credit ¢ elin,

§ 548, Fraudulent transfers and obligations

(a) (1) The trustee may avoid any transfer (including any fransfer to ot for the benefit of an insider under an
employment contract) of an interest of the debtor in property, or any obligation (including any obligation to or for
the benefit of an insider under an emplo ment contract) incurred by the debtor, that was made or incurred on or
within ene-year years before the date of the filing of the petition, if the debtor voluntarily or involuntarily--

(A) made such transfer or incurred such obligation with actual intent to hinder, delay, or defraud any entity to
which the debtor was or became, on or after the date that such transfer was made or such obligation was incurred,
indebted; or

(B) (i) received less than a reasonably equivalent value in exchange for such transfer or obligation; and

(ii) () was insolvent on the date that such transfer was made or such obligation was incurred, or became
insolvent as a result of such fransfer or obligation;
(IT) was engaged in business or a transaction, or was about to engage in business or a transaction, for which
any property remaining with the debtor was an unreasonably small capital;-of
(II1) intended to incur, or believed that the debtor would incur, debts that would be beyond the debtor’s
ability to pay as such debts matured: or
a ch

dl 4 ' L]} | ) Ll A1) G5,
(2) A wransfer of a charitable contribution to a qualified religious or charitable entity or organization shall not be
considered to be a transfer covered under paragraph (1)(B) in any case in which--
{A) the amount of that contribution does not exceed 15 percent of the gross annual income of the debtor for the
year in which the transfer of the contribution is made; or
(B) the contribution made by a debtor exceeded the percentage amount of gross annual income specified in
subparagraph (A), if the transfer was consistent with the practices of the debtor in making charitable contributions.

(b) The trustee of a partnership debtor may avoid any transfer of an interest of the debtor in property, or any
obligation incurred by the debtor, that was made or incurred on or within ene-year2 years before the date of the
filing of the petition, to a general partner in the debtor, if the debtor was insolvent on the date such transfer was
made or such obligation was incurred, or became insolvent as a result of such transfer or obligation.

(c) Except to the extent that a transfer or obligation voidable under this section is voidable under section 544, 545,
or 547 of this title, a transferee or obligee of such a transfer or obligation that takes for value and in good faith has a
lien on or may retain any interest transferred or may enforce any obligation incurred, as the case may be, to the
extent that such transferee or obligee gave value to the debtor in exchange for such transfer or obligation.
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{d) (1) For the purposes of this section, a transfer is made when such transfer is so perfected that a bona fide
purchaser from the debtor against whom applicable law permits such transfer to be perfected cannot acquire an
interest in the property transferred that is superior to the interest in such property of the transferee, but if such
transfer is not 50 perfected before the commencement of the case, such transfer is made immediately before the date
of the filing of the petition.

{2) In this section--

{A) “value” means property, or satisfaction or securing of a present or antecedent debt of the debtor, but does
not include an unperformed promise to furnish support to the debtor or to a relative of the debtor;

(B) a commodity broker, forward contract merchant, stockbroker, financial institution, financial participant or
securities clearing agency that receives a margin payment, as defined in section 101, 741, or 761 of this title, or
settlement payment, as defined in section 101 or 741 of this title, takes for value to the extent of such payment;

(C) arepo participant or financial participant that receives a margin payment, as defined in section 741 or 761 of
this title, or settlement payment, as defined in section 741 of this title, in connection with a repurchase agreement,
takes for value to the extent of such payment;-and

(D) a swap participant or financial participant that receives a transfer in connection with a swap agreement takes
for value to the extent of such transfer; and

E} a master nettj eement icipant that receives a transfer in connection with a master netting a eement

ol T anly d G d, 16T E0 E € Glt 1Nd |SLEC C
otherwige did not t orisg ise not deemed to have taken) such transfer for e.
(3) In this section, the term “charitable contribution” means a charitable contribution, as that term is defined in
section 170(c) of the Internal Revenue Code of 1986, if that contribution--
(A) is made by a natural person; and
{B) consists of--
(i) a financial instrument (as that term is defined in section 731(c)(2XC) of the Internal Revenue Code of
1986); or
(ii) cash,
(4) In this section, the term “qualified religious or charitable entity or organization™ means--
(A) an entity described in section 170(c)(1) of the Internal Revenue Code of 1986; or
(B) an entity or organization described in section 170(c)(2) of the Internal Revenue Code of 1986.

e de it prot at was made on or within 10 years bef
(A) such transfer was made to a self-settled trust or similar device;
su I W e ;
ri efici or simi ice: and

the t made transfer with actual intent to hinder, dela efraud ntity to which th tor
ame 1 aft ate {hg I A 3 4

oses of this subsection a fer includes a fransfer made in anticipation of any monev jud

settlement, civil penalty, equitable order, or criminal fine incurred by. or which the debtor believed would be

ingurred by—

A) any violation e securities faws (as defined in section 3(a)(4 the Securiti change Act of 1934
15 US,C. 47})), any State tities laws, or regulation or order issued under Federal securities laws of
ities laws;
 fraud, decei i ion in a fiduciary capacity or in connection with the purc r sale of an
sgourity registered under section 12 of 15(d) of the Securities Exchange Act of 1934 {151,8.C, 781 and 780(d)) or

er on uritie 1933 {15 1.8
§ 549. Postpetition transactions

(a) Except as provided in subsection (b} or (c) of this section, the trustee may avoid a transfer of property of the
estate--

(1) that oceurs after the commencement of the case; and

(2) (A) that is authorized only under section 303(f) or 542(c) of this title; or
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