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STATEMENT OF THE CASE
This action is brought by the Connecticut Bar Association (CBA) and the National Association of Consumer Bankruptcy Attorneys (NACBA) on behalf of their members and their members’ clients; several individual bankruptcy attorneys, a family law attorney, and a creditors’ law firm on behalf of themselves and their clients; and an individual client of an attorney.  They challenge as unconstitutional Sections 227, 228 and 229 of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA or “the Act”), additions to the Bankruptcy Code that took effect late last year and which are codified at 11 U.S.C. §§ 526, 527 and 528, if those provisions are construed, as Defendants (“Defendants” or “the Government”) urge, to apply to licensed attorneys at law.  These provisions, if they are interpreted as Defendants interpret them, would violate the First and Fifth Amendments to the United States Constitution and principles of Separation of Powers and Federalism.
  As the Declaration evidence shows, the fear of legal action under these provisions has already had a dramatic effect on the ability of attorneys ethically to practice law: If they apply to attorneys, these provisions censor attorneys and restrict their ability to give their clients complete and competent counsel; they limit attorneys’ ability to describe the relative merits and consequences of various courses of action legally available to clients; they compel attorneys to provide false and misleading information to their clients; they restrict attorney advertising in a manner inconsistent with the First Amendment; they deter attorneys and clients from entering into attorney-client relationships when they otherwise would have done so; and they infringe upon the traditional power of the States to regulate the practice of law.   In all this, they violate not only the First and Fifth Amendment rights of attorneys, but the rights of their affected clients, too, to receive constitutionally protected legal advice, to utilize the judicial system to Petition the Government for Redress of Grievances, and to the Equal Protection of the Laws.  Indeed, the statute, if interpreted as Defendants urge, would inject the government directly into the heart of the attorney-client relationship in a way that would be both grave and unprecedented.  Moreover, it would deprive the courts of the full and unimpeded advocacy of attorneys, violating principles of Separation of Powers and unconstitutionally impairing the ability of the judiciary properly to exercise the judicial function.

A. The Government Asserts that an Attorney is a “Debt Relief Agency” and that the Regulations Applicable to “Debt Relief Agencies” Apply to Attorneys.

The challenged provisions do not by their explicit terms impose their restrictions upon attorneys.  Rather, they impose burdensome requirements upon a newly minted legal category of entities known as “debt relief agencies.”  A “debt relief agency” is defined as “any person who provides any bankruptcy assistance to an assisted person in return for the payment of money or other valuable consideration” or who is a “bankruptcy petition preparer,” a category separately defined by statute.  11 U.S.C. § 101(12A), 11 U.S.C. §§ 110(a)(1) & (2).   An “assisted person” is defined to mean “any person whose debts consist primarily of consumer debts and the value of whose nonexempt property is less than $ 150,000.” 11 U.S.C. § 101(3).  This definition is not limited to individuals who are seeking debt relief, or plan to or are likely to file petitions for bankruptcy, or are having any financial difficulty at all.  The statute does not define “prospective assisted person,” though one of its central provisions relates to advice that may be given to such persons.  See 11 U.S.C. § 526(a)(4).

The statute defines “bankruptcy assistance” to mean “any goods or services sold or otherwise provided to an assisted person with the express or implied purpose of providing information, advice, counsel, document preparation, or filing, or attendance at a creditors’ meeting or appearing in a case or proceeding on behalf of another, or providing legal representation with respect to a case or proceeding under this title.”  11 U.S.C. § 101(4A).  The only grammatical reading of this provision is that anyone who provides an “assisted person” with any “information, advice [or] counsel,” provides “bankruptcy assistance.”
  But even if “information, advice [or] counsel” were modified by the narrowest subsequent phrase in the statute, “with respect to a case or proceeding under this title,” it would not be limited to representation of a debtor.
  As a result, if it applied to attorneys, it would include, for example, representation of creditors, customers of a failed business, nondebtor spouses, former spouses, or anyone else who may need representation related to a bankruptcy proceeding so long as they meet the definition of “assisted person.”   The organizational plaintiffs have members who provide legal advice to such non-debtor clients; a part of the legal practice  of plaintiff Brown & Welsh, P.C., involves representation of people who may be “assisted persons,” primarily landlord creditors whose tenants may be involved in bankruptcy proceedings and other individual creditors; plaintiff Gerald Roisman is a family lawyer who does not represent clients filing for bankruptcy, but may give advice to individuals who qualify as “assisted persons” about the implications of a bankruptcy filing by a client or an opposing party.  See Declaration of Thomas J. Welsh, Plaintiffs’ Motion for Preliminary Injunction Exhibit (“Ex.”) A, ¶ 6-11 (“Welsh Decl.”); Declaration of Gerald A. Roisman, Ex. C, ¶¶ 5-9 (“Roisman Decl.”).  If the statute applies to attorneys, each of these lawyers is a “debt relief agency” within the statutory definition.
  Further, none of the definitions provide a durational limit on how long entities will be considered debt relief agencies if they provide bankruptcy assistance to an assisted person.  Consequently, providing “bankruptcy assistance” to a single assisted person could render an attorney a debt relief agency in perpetuity.

This case arises because Defendants have taken the position that licensed attorneys whose clients are “assisted persons” or “prospective assisted persons” are included within the statutory definition of “debt relief agencies” and that all the restrictions placed upon debt relief agencies by the statute apply to these licensed attorneys.  See, e.g., Brief for Attorney General Gonzales and United States Trustee Kelly Beaudin Stapleton in Support of their Motion to Dismiss in Geisenberger v. Gonzales, No. 2:05-cv-5460 at 6 (E.D. Pa. Dec. 23, 2005) (“Govt. Geisenberger Br.”) (“‘debt relief agencies’ [is] a category of individuals that includes attorneys.”), attached hereto as Appendix. (“App.”) A.  They take this position despite the statute’s plain language that the relevant provisions, 11 U.S.C. §§ 526, 527 and 528, shall not “be deemed to limit or curtail the authority or ability of a State or subdivision or instrumentality thereof to determine and enforce qualifications for the practice of law under the laws of that State; or of a Federal court to determine and enforce the qualifications for the practice of law before that court,” 11 U.S.C. § 526(d)(2).  Additionally, at least one court has found that the statute does not apply to attorneys.  See In re Attorneys at Law and Debt Relief Agencies, 332 B.R. 66 (Bankr. S. D. Ga. 2005) (construing the statute not to apply to attorneys), appeal docketed, No. 4:05-cv-00206 (S.D. Ga. Nov. 3, 2005). 

B. If it is Construed to Apply to Attorneys, the Statute

Imposes Unconstitutional Restrictions on Attorney Speech. 


If attorneys are subject to these provisions of BAPCPA, then the Act imposes substantial and wholly unjustified restrictions on constitutionally protected attorney speech.

1. Section 526 Would Prevent An Attorney From Advising a Client to Incur More Debt or to Pay a Bankruptcy Attorney’s Fee.


Section 526(a)(4) provides that a debt relief agency shall not “advise an assisted person or prospective assisted person to incur more debt in contemplation of such person filing a case under this title or to pay an attorney or bankruptcy petition preparer fee or charge for services performed as part of preparing for or representing a debtor in a case under this title.”  


Under the Bankruptcy Code, incurring such debt prior to filing bankruptcy may be perfectly lawful and the 2005 statute does not alter this.  Nor does Section 526(a)(4) distinguish between incurring debt that will be paid in or after a bankruptcy case and incurring debt that will not.  And, indeed, it may often be desirable for a client “contemplating” bankruptcy to incur additional debt.


To be sure, incurring additional debt for fraudulent purposes is completely improper.  But such debt is already nondischargeable, and, indeed, incurring it may give rise to criminal liability.  11 U.S.C. § 523(a)(2); 18 U.S.C. §§ 152-157.  Advising a client to engage in any such unlawful conduct is already prohibited, regardless of the Act.  See 18 U.S.C. § 2 (imposing criminal liability for counseling an offense).  In fact, every state’s rules of professional conduct prohibit an attorney from advising a client to engage in unlawful or fraudulent conduct.  See, e.g., Connecticut Rules of Professional Conduct, R.1.2(d).
The effect of Section 526(a)(4), if read to apply to attorneys, would not be limited to advice to incur such debt, but would be to prohibit them from advising assisted persons to incur any debt, even when it would be entirely lawful and proper to do so and when advising the client to do so would be the sound and ethically proper course.  The statute would make it impossible for the attorney to provide the comprehensive advice that it is his or her ethical duty to provide, and prevent the attorney from playing his or her appropriate role as counselor-at-law, which lies at the very heart of our profession.  See, e.g., Connecticut Attorney’s Oath, Conn. Gen. Stat. § 1-25 (2006) (“you will exercise the office of attorney, in any court in which you practice, according to the best of your learning and judgment, faithfully, to both your client and the court”).

a. Advising a Client to Incur Debt in Contemplation of Filing for Bankruptcy.

There are myriad reasons that an attorney seeking to meet his or her ethical obligations and to provide his or her best legal advice might advise a client contemplating bankruptcy lawfully to incur debt.  As the plaintiffs’ Declarations attest, they have given such advice in the past.  They believe that it is their ethical obligation to do so now.  They are chilled and deterred, however, from doing so now under Section 526.  For example, in many cases, it is advisable for debtors with unreliable transportation to incur secured debt to purchase a car that will allow them to consistently get to work so that they will have income with which to pay creditors.  See, e.g., Declaration of Eugene S. Melchionne, Ex. B, ¶ 11 (“Melchionne Decl.”).  The negative effect of the bankruptcy on debtors’ credit scores may make it impossible, or at the very least much more expensive to obtain a car loan after filing a petition for relief.  In such cases, the debtors intend to repay the loan either during or after the bankruptcy.  And in Chapter 13 proceedings, for example, such fully secured debt must normally be paid in full and the debtors’ other creditors benefit from the debtor’s reliable transportation at a reasonable cost.  Thus, not only is incurring such debt lawful it is generally beneficial for both debtors and creditors alike.

Chapter 13 of the Bankruptcy Code operates differently from Chapter 7.  Under Chapter 7, most of a debtor’s nonexempt assets are liquidated and creditors may ultimately be paid some percentage of the debts they are owed.  11 U.S.C. §§ 704(a)(1), 726.  Chapter 13 provides for a structured repayment plan.  The debtor agrees to pay what he or she can, or in some cases what government guidelines require, ordinarily over several years.  In order for the plan to be approved by the Bankruptcy Court, it must provide that the rights of certain secured creditors are not affected.  11 U.S.C. §§ 1322(b)(2), 1325(a)(5).  They will therefore be paid in full.  The debtor’s future income is placed under court supervision, and the Plan will not be approved unless the court is satisfied with the payments that will be made to unsecured creditors, which must be at least equal to the payments they would receive under Chapter 7.  11 U.S.C. § 1325(a)(4).  Under Chapter 13, the debtor is permitted to retain nonexempt property, which may include nonexempt equity in his or her home; Chapter 13 prevents foreclosure and normally provides that the mortgagee will be paid in full or brought current in payments.  Compared to the alternative, a Chapter 13 filing may therefore be beneficial both to creditors, who may get paid in full and will never be paid less than they would under Chapter 7, to the debtor, who may not lose his or her home, and to society.

Where a client has an unpaid domestic support obligation, an attorney may advise a debtor prior to filing a petition for relief (a) to take out a home equity line of credit or to refinance a home mortgage loan, (b) to borrow from a 401(k), or (c) to borrow from a family member who is aware that the client intends to file for bankruptcy and that the debt may be discharged as a matter of law, in order to pay that obligation.  Unpaid domestic support obligations may result in contempt proceedings; paying an unpaid obligation before filing a petition under the Code may be excellent advice because failure to do so may significantly increase the attorney’s fees in the bankruptcy proceeding.
  These debts are lawful, incurring them prior to bankruptcy does not prejudice the lender, and they involve no fraud of any kind.  If the debtor borrows from his or her home equity credit line or refinances his or her home mortgage, the debt is typically repaid in full during or after bankruptcy because it is secured by the debtor’s home, and, if the debtor files for Chapter 13 relief, his or her plan will ordinarily not be approved unless the secured debt will indeed be unaffected.  Refinancing a home mortgage – more difficult after filing a petition for relief – commonly results in lower payments, which in turn increases debtors’ disposable income available to pay creditors in chapter 13.  A loan from a 401(k) plan will not ordinarily be affected by bankruptcy.  And borrowing from family members who one intends to repay, and who are aware that the individual is contemplating bankruptcy, is lawful and may be the only avenue open to the financially distressed client lawfully to obtain urgently needed goods or services.

Indeed, an attorney may advise a client contemplating bankruptcy to incur these  kinds of debt for any of a number of important reasons.
  For example, an attorney might advise a client lawfully to incur debt: to pay taxes in order to avoid interest, penalties, and civil or criminal liability; to pay wage claims of employees in order to avoid criminal prosecution; to pay insurance premiums in order to avoid the devastating effects on debtors or their families from illness, accidents, natural disasters and so on (and, indeed, property insurance is often required during the pendency of the bankruptcy proceeding, see 11 U.S.C. § 1326(a)(4)); to pay for urgent medical care for the client or a family member; to  pay for home repairs that are needed for health, welfare and safety of family members; or to pay for tuition for school.

Section 526(a)(4) has affected the provision of such advice.  Plaintiff Attorney Charles Maglieri has testified: “[S]ince the enactment of BAPCPA I have had many clients ask about accessing 401(k) accounts or home equity loans in order to save a car, pay taxes or satisfy a domestic support obligation claim.  Clients ask me what they should do.  For example, clients have asked whether they should pay child support obligations.  Of course they should and must do this, to avoid contempt citations.  They ask me: How should I pay?  ‘Can I borrow from a 401(k)?’  ‘Can I use a line of credit on my house?’  Though these actions are lawful, and indeed, these are debts that would not necessarily be affected by bankruptcy, I cannot advise them to take these steps.  They need my help, my legal advice, but I am no longer able to advise them what to do.”  Declaration of Charles A. Maglieri, Ex. A, ¶​​​ 9 (”Maglieri Decl.”).  Similarly, Plaintiff Attorney Eugene Melchionne describes a recent experience in which his ability to practice his profession competently and ethically was compromised by the Act.  “[A] married couple that I recently met is contemplating  filing  for bankruptcy and trying to figure out how to deal with medical debt not covered by their insurance.  The wife’s doctor had recently found  a lump in her breast and a preliminary test  showed that it is  probably cancerous and that surgery and  extensive medical treatment was required.  Because of the cost, the wife was considering forgoing  treatment altogether.  There are numerous legitimate and lawful ways to address the medical costs that may not be covered by insurance, some of which may include incurring a debt.  Because I may be a debt relief agency, I did not feel that I could fully discuss these options with my clients.  I did  not feel that I could advise the client to immediately take steps to  obtain proper medical treatment because, given the clients' financial circumstances, in doing so the debtor would inevitably have had to incur debt.  Here, I had a client who could die if she did not get prompt medical treatment  and I couldn't say anything to her about it  or discuss her  financial options.   I fear that by not having all the options presented to them, the wife may not obtain all of the medical  care  that she needs.”  Melchionne Decl. ¶ 12.

The breadth of the advice prohibited by section 526 also restricts the counsel that attorneys may provide to clients attempting to avoid bankruptcy altogether.  In some cases, clients may seek assistance from an attorney in filing for bankruptcy only to discover that alternative debt restructuring may allow them to avoid bankruptcy.  For example, a debtor with primarily nondischargeable debts or mortgage arrears and little unsecured debt may be better off tapping his or her home equity rather than filing for bankruptcy.   But advice to take this course, too, is now prohibited if an attorney is a debt relief agency.  See id. ¶¶ 13-15.

Plaintiffs’ Declarations supply more examples demonstrating that, if Section 526 were to apply to attorneys, they would no longer be able to ethically counsel their clients.  See Maglieri Decl. ¶¶ 7, 8.  Indeed, Plaintiff Attorney Wayne Silver has, at financial cost, forgone providing “bankruptcy assistance” to “assisted persons” precisely because he believes that the new statute would require him to compromise his ethical obligations.  See Declaration of Wayne A. Silver, Ex. F, ¶ 9 (“Silver Decl.”).

The grave consequences of this extraordinary provision are reflected in the chilling testimony of Plaintiff Anita Johnson, an individual client contemplating bankruptcy:  “My husband and I recently consulted with an attorney to learn about our options for dealing with debt repayment problems, financial management, credit reporting issues, creditors’ rights and bankruptcy and non-bankruptcy options that might be available to us.


“[O]ur attorney advised us that there are actions we may want to take prior to filing for bankruptcy, that such actions are legal and in our best interest, but that he is prohibited from telling us what those actions are.  . . . Needless to say I am very disturbed to know that there is some knowledge that my attorney has which he is not allowed to tell me. . .I am both confused and concerned that my attorney is not being allowed to represent me fairly and completely.  Additionally, I am worried that the government is interfering with or monitoring my relationship with my attorney. . .”  Declaration of Anita Johnson, Ex. E,  ¶¶ 4-8 (“Johnson Decl.”).   

b. Advising a Client to Pay an Attorney for Bankruptcy-Related Services 

Defendants have interpreted the statute as making it unlawful for an attorney to “advise an assisted person or prospective assisted person to incur more debt . . . to pay an attorney or bankruptcy petition preparer fee or charge for services performed as part of preparing for or representing a debtor in a case under this title.”  See Memorandum of United States Trustee Deirdre A. Martini In Support of Defendant’s Motion to Dismiss in Zelotes v. Martini, No. 3:05-cv-1591 at 4 (D. Conn.) (Govt. Zelotes Br.), App. B.  This interpretation is narrower than the plain language of the statute, but in any event is invalid.
 

This provision would unconstitutionally render the provision of appropriate and ethically required advice unlawful.  One of the most difficult issues faced by financially distressed debtors is how to pay for legal representation.  Chapter 7 debtors can expect to pay $1200-$2500 for legal representation and Chapter 13 debtors can pay $1500 to $3500 and up depending on the complexity of the case.  There are many instances in which it is lawful and appropriate to advise a debtor to borrow money to pay a bankruptcy attorney’s fee.  A debtor may access a fully secured home equity line of credit to pay the fee, essentially using some of the equity in his or her home to produce cash.  It may also be advisable for a debtor to borrow from a 401(k) plan to finance representation.

Indeed, in Chapter 13 cases, which can save a home from foreclosure but which are more complex and which therefore give rise to higher attorney fees, the client ordinarily pays his or her attorney by incurring additional debt.  Usually, a portion of the attorney’s fees are paid up front with the remainder being paid through the plan.  That portion of the fee that is paid through the plan constitutes a debt to the attorney.  The debt must be approved by the court as part of the plan, and it is paid out over the term of the plan.

If the statute were construed to apply to lawyers, it would forbid them from advising their clients to hire them under this approach which ordinarily harms no one by comparison with payment of the fees in full up front, is subject to court approval and indeed may be the only realistic way a debtor can afford legal representation.  For fear of legal action under Section 526, attorneys have begun to insist on payment in full at the time of representation or have urged their clients to seek gifts from family members, rather than more easily obtained loans, in order to pay attorney fees.  Because cash-strapped debtors are no longer aware that they can lawfully defer payment of their attorney’s fees, some have forgone representation altogether or left to their own devices have taken steps to obtain money that the attorney may never have advised.  In doing so, debtors are either denied a much needed “fresh start” or worse may suffer unnecessary hardship, incur nondischargeable debt, face dismissal of their case, or subject themselves to criminal liability.


Plaintiff Attorney Melchionne describes this: “I am concerned that because I may be a debt relief agency, and payments through the plan would be advising a client to incur a debt to pay an attorney, this conduct is prohibited by Section 526(a)(4).  I do not want to subject myself [to] sanctions [for] advising client to pay me through the plan (i.e., incur debt to pay my fee) and, on the other hand, I want to be competitive as a provider of legal services. . . .  

“I have had clients that have forgone medicine, medical treatment and food in order to scrape up the funds to file for bankruptcy.  I had a client who I discovered was eating cat food to save money to pay costs and fees.  While I did that case on a pro bono basis, I also advised her to borrow money from relatives to buy food.  Because of the restrictions [in] Section 526(a)(4), I simply don’t know anymore what to tell people who are struggling to meet even their basic necessities.”  Melchionne Decl. ¶ 17, 19.  This aspect of Section 526(a)(4) will present a profoundly difficult situation for attorneys if they are subject to the law.  See Maglieri Decl. ¶ 11.

The consequences are predictable, and often devastating for clients: “My clients are commonly on the brink of financial disaster.  They need to know their options regarding how to pay me and I need to be able to tell them lawful ways that they can pay me, some of which include incurring debt.  Operating without this information, some clients may make uninformed, bad choices.  For example, in one case, after I told a potential client he could use any lawful means to obtain funds to pay my fee.  His response was that he would get a cash advance on his credit card.  Then I had to explain that this option would not be appropriate, could result in nondischargeable debt and other possible penalties.  However, even in light of his statement, I still could not discuss with him the legitimate ways he could obtain funds to pay me.”  Id. ¶ 13.

2. Section 528 Would Prevent Attorneys from Communicating With Clients and Potential Clients In the Absence of Those Clients Executing Written Agreements Within Five Days of Receiving Any Information, Advice or Counsel.

If attorneys are subject to the challenged provisions, Section 528(a)(1) requires that they shall “not later than 5 business days after the first date on which [the attorney] provides any bankruptcy assistance services to an assisted person, but prior to such assisted person’s petition under this title being filed, execute a written contract with such assisted person that explains clearly and conspicuously (A) the services [the attorney] will provide to such assisted person; and (B) the fees or charges for such services, and the terms of payment.”  Section 528(a)(2) requires a debt relief agency to “provide the assisted person with a copy of the fully executed and completed contract.”

Thus a written contract, executed within five days is required if an attorney provides any “information,” “advice,” or “counsel” – for that is what bankruptcy assistance is – to any “assisted person.”  The provisions would apply regardless of the duration or nature of the relationship between the attorney and the client, regardless of whether the communication between lawyer and client was communicated by telephone or in person, and regardless of the cost to the attorney or the cost, difficulty or reasonableness of the client executing the contract within the five-day specified time frame.  This provision by its terms even applies to bar association lawyer referral services that typically are compensated for their referrals.
  This requirement would be particularly burdensome for those attorneys who undertake telephone consultations, who serve clients in rural areas, and who serve clients in underserved populations, who may be more wary of or unfamiliar with entering into written contracts.  See, e.g., Roisman Decl. ¶ 10.  (“Providing any type of advice or emergency assistance over the telephone . . . would be risky as there would be no way to assure that we would be able to get an executed contract back.”).  Nor does the Act merely require the attorney to offer a written contract.  If the statute is construed to apply to attorneys, they could be punished for something wholly outside their control: the failure of their client or potential client to execute a contract.

Thus practicing attorneys are faced with a dilemma.  As Attorney Maglieri has testified, “Because of the new law, I now have a consultation agreement that I provide to my clients and prospective clients.  It is approximately twelve pages long.  Sometimes my clients are reluctant to sign it.  I have had a client say to me ‘I’ll sign it when I see you in a month.’  If they don’t sign it, there is nothing I can do about it.  . . .  Twenty percent of potential clients refuse to sign.  . . .  Despite my caution on this issue, I fear that I may be in violation of the law that requires me to ‘execute a written contract with such assisted person’ no later than five business days after this meeting.  I cannot compel the individual to sign an agreement.”  Maglieri Decl. ¶ 14.


Attorney Melchionne has testified: “Despite my efforts to comply with the debt relief agency provisions, it is practically impossible comply with the section that requires an executed written contract within 5 days of providing bankruptcy assistance to an assisted person. Within 24 hours of an initial consultation with a potential client, I send a retainer agreement to the individual.  I may or may not ever get the retainer back.  When I do get the signed retainer back, it is rarely within the required 5 days. . . .   I just don’t see how I can comply with this section.


“Nor would forcing people to sign an agreement before the initial consultation agreement help me in my attempts to comply.  Many potential clients are wary of signing even an acknowledgment of receipt of the disclosures required by Section 527, let alone a retainer or agreement, and worry that they are being tricked into agreeing to pay for legal services when they have not yet decided on their course of action or that there will be some public paper trail of their discussion with an attorney that will not allow the consultation to be completely confidential.”  Melchionne Decl. ¶ 23.

As described in the Declaration of NACBA President Henry Sommer, many attorneys are now simply unwilling to give any advice before they have the executed contract in hand.  See Declaration of Henry J. Sommer, Ex. G, ¶ 6 (“Sommer Decl.”).  They will tell potential clients that they can't, for example, give advice on the phone and will require them to sign a contract before giving any advice.

The consequences are serious.  These attorneys will not give advice over the phone, even in emergency situations where immediate action is necessary, because they cannot ensure that they will obtain an executed contract.  This could lead to loss of important rights for debtors or creditors.  Thomas Welsh, a principal of Plaintiff creditors’ law firm Brown & Welsh, P.C., has testified that “to comply we would have to forego giving any type of advice to [‘assisted persons’] without a written contract even in emergency situations.”  Welsh Decl. ¶ 14.  For homebound clients or those in remote areas, this provision’s effect on the provision of advice by telephone may totally preclude timely legal assistance.

3. Section 527 Would Require Attorneys to Provide

Misleading and False Information to Their Clients.


If attorneys are covered by Section 527, that provision will require them to provide a number of written statements to all assisted persons to whom they provide bankruptcy assistance.  That Section states that 

A debt relief agency providing bankruptcy assistance to an assisted person shall provide—

* * * 


   (2) . . .  not later than 3 business days after the first date on which a debt relief agency first offers to provide any bankruptcy assistance services to an assisted person, a clear and conspicuous written notice advising assisted persons that—


      (A) all information that the assisted person is required to provide with a petition and thereafter during a case under this title is required to be complete, accurate, and truthful;

      (B) all assets and all liabilities are required to be completely and accurately disclosed in the documents filed to commence the case, and the replacement value of each asset as defined in section 506 [11 U.S.C. § 506] must be stated in those documents where requested after reasonable inquiry to establish such value;

      (C) current monthly income, the amounts specified in section 707(b)(2) [11 U.S.C. § 707(b)(2)], and, in a case under chapter 13 of this title [11 U.S.C. §§ 1301-30], disposable income (determined in accordance with section 707(b)(2)), are required to be stated after reasonable inquiry; and

      (D) information that an assisted person provides during their case may be audited pursuant to this title, and that failure to provide such information may result in dismissal of the case under this title or other sanction, including a criminal sanction.
11 U.S.C. § 527 (a) (2).

The statute also states: 

A debt relief agency providing bankruptcy assistance to an assisted person shall provide each assisted person at the same time as the notices required under subsection (a)(1) the following statement, to the extent applicable, or one substantially similar.  The statement shall be clear and conspicuous and shall be in a single document separate from other documents or notices provided to the assisted person:
 
"IMPORTANT INFORMATION ABOUT BANKRUPTCY ASSISTANCE SERVICES FROM AN ATTORNEY OR BANKRUPTCY PETITION PREPARER.

"If you decide to seek bankruptcy relief, you can represent yourself, you can hire an attorney to represent you, or you can get help in some localities from a bankruptcy petition preparer who is not an attorney. THE LAW REQUIRES AN ATTORNEY OR BANKRUPTCY PETITION PREPARER TO GIVE YOU A WRITTEN CONTRACT SPECIFYING WHAT THE ATTORNEY OR BANKRUPTCY PETITION PREPARER WILL DO FOR YOU AND HOW MUCH IT WILL COST. Ask to see the contract before you hire anyone.

 
"The following information helps you understand what must be done in a routine bankruptcy case to help you evaluate how much service you need. Although bankruptcy can be complex, many cases are routine.
 
"Before filing a bankruptcy case, either you or your attorney should analyze your eligibility for different forms of debt relief available under the Bankruptcy Code and which form of relief is most likely to be beneficial for you. Be sure you understand the relief you can obtain and its limitations. To file a bankruptcy case, documents called a Petition, Schedules and Statement of Financial Affairs, as well as in some cases a Statement of Intention need to be prepared correctly and filed with the bankruptcy court. You will have to pay a filing fee to the bankruptcy court. Once your case starts, you will have to attend the required first meeting of creditors where you may be questioned by a court official called a 'trustee' and by creditors.

"If you choose to file a chapter 7 case, you may be asked by a creditor to reaffirm a debt. You may want help deciding whether to do so. A creditor is not permitted to coerce you into reaffirming your debts.
 
"If you choose to file a chapter 13 case in which you repay your creditors what you can afford over 3 to 5 years, you may also want help with preparing your chapter 13 plan and with the confirmation hearing on your plan which will be before a bankruptcy judge.
 
"If you select another type of relief under the Bankruptcy Code other than chapter 7 or chapter 13, you will want to find out what should be done from someone familiar with that type of relief.
 
"Your bankruptcy case may also involve litigation. You are generally permitted to represent yourself in litigation in bankruptcy court, but only attorneys, not bankruptcy petition preparers, can give you legal advice."
11 U.S.C. § 527 (b).
These required statements include information that is factually inaccurate and misleading, that attorneys do not believe, and that attorneys could not ethically provide to their clients.
  These statements also blur the distinction between an attorney and a bankruptcy petition preparer, minimizing the dramatic difference in training, skill and licensing between the two, and the wide range of advice and services that only a Member of the Bar may provide.  For example:

· The statement required by 11 U.S.C. § 527(b) states that the purpose of all the information provided is to “hel[p] you understand what must be done in a routine bankruptcy case to help you evaluate how much service you need.”  Yet, to the extent it addresses what goes on in a bankruptcy case it seriously misstates the law and suggests that an attorney’s representation is only sometimes advisable, so that the statement would hinder, rather than help, a debtor.

· 11 U.S.C. § 527(b) requires an attorney to state that his or her client “will have to pay a filing fee to the bankruptcy court” although such fees can be waived in some cases under 28 U.S.C. § 1930(f).

· 11 U.S.C. § 527(b) requires an attorney to state “you can get help from a bankruptcy petition preparer who is not an attorney”, suggesting that bankruptcy petition preparers can represent people in bankruptcy or give bankruptcy advice, although the attorney may believe that nonattorney bankruptcy petition preparers regularly cause harm to bankruptcy debtors and that suggesting their use facilitates the unauthorized practice of law in derogation of the attorney’s ethical responsibilities.

· 11 U.S.C. § 527(a)(2) requires an attorney to state that “current monthly income, the amounts specified in section 707(b)(2) [11 U.S.C. § 707(b)(2)], and, in a case under chapter 13 of this title [11 U.S.C. §§ 1301-30], disposable income (determined in accordance with section 707(b)(2)), are required to be stated after reasonable inquiry” even though in most cases a chapter 7 debtor need not state the amounts specified in section 707(b)(2) and a chapter 13 debtor does not determine disposable income in accordance with section 707(b)(2).

· 11 U.S.C. § 527(b) requires an attorney to tell his or her clients that they “may want help deciding whether to [reaffirm debts]” but fails to state that attorneys are the only ones authorized by law to provide such advice and misleads clients by implying that creditors or other nonattorneys can offer assistance in this process.

· 11 U.S.C. § 527(b) requires an attorney to tell his or her clients that they “may want help preparing [their] chapter 13 plan and with the confirmation hearing on [their] plan” but fails to state that attorneys are the only ones authorized by law to provide such help and suggests that nonattorney petition preparers can provide such help.  

· 11 U.S.C. § 527(b) requires an attorney to tell his or her clients that “If you select another type of relief under the Bankruptcy Code other than chapter 7 or chapter 13, you will want to find out what should be done from someone familiar with that type of relief” but fails to state that attorneys are the only ones authorized by law to provide such information, and, indeed, implies that the client would be equally well off with “someone” other than an attorney.

· 11 U.S.C. § 527(b) refers to the trustee as a “court official” when in fact, the trustee is not employed by the Court, but is the “representative of the estate,” normally selected by the Executive Branch.  See 11 U.S.C. § 701. 

· 11 U.S.C. § 527(b) requires that an attorney to tell his or her clients “documents called a petition, schedules and statement of financial affairs, as well as in some cases a statement of intention need to be prepared correctly and filed with the bankruptcy court” but does not mention that the Bankruptcy Code requires many additional documents, such as employer payment advices, also be filed with the Court.

· 11 U.S.C. § 527(b) requires an attorney to tell his or her clients that Chapter 13 cases require that they pay “what you can afford over 3 to 5 years” when in fact, the Bankruptcy Code contains no minimum requirement as to the length of certain Chapter 13 repayment plans.

· 11 U.S.C. § 527(b) requires an attorney to tell his or her clients that Chapter 13 cases require that they pay “what you can afford over 3 to 5 years” when in fact, the statute does not always take into account a Debtor’s actual expenditures in calculating repayment ability, but rather, in some cases, uses unrelated guidelines promulgated by the Government.

· 11 U.S.C. § 527(b) requires an attorney to tell his or her clients that “If you select another type of relief under the Bankruptcy Code other than chapter 7 or chapter 13, you will want to find out what should be done from someone familiar with that type of relief” thus suggesting, contrary to applicable law, that Chapter 9, Chapter 11, Chapter 12, or Chapter 15 relief may be “selected” by individuals not eligible for such relief.

And since all the required statements must be made to all “assisted persons” given “bankruptcy assistance,” lawyers may be required to give them in wholly inapposite circumstances to clients for whom they will be inappropriate, irrelevant, and confusing.  Thus, if the statute is construed to apply to attorneys, creditors’ lawyers like Plaintiff Brown & Welsh, P.C., and family lawyers, like Plaintiff Attorney Roisman, may be required to make these statements to their clients.  In those circumstances, the statements will be totally irrelevant and inherently confusing.  See Welsh Decl. ¶ 18; Roisman Decl. ¶ 11.  In addition to imposing costs on the attorneys and the clients without any justification, they may lead those clients to take actions – including deciding not to continue working with their attorney – that are not in their best interest.  See Welsh Decl. ¶ 18.


These required statements profoundly interfere with attorneys’ practice of law.  As one Plaintiff has testified, “Intake of a client used to take an hour.  Now I must set aside ninety minutes for each prospective client.  I go over the consultation agreement with the potential client, and the disclosures.  . . I have to explain to them aspects of bankruptcy, even if they are irrelevant to their case.    I used to see twelve clients a day.  Now I can see only six or seven.  My fees therefore have gone up.  How am I supposed to deliver services to these poor people?”  Maglieri Decl. ¶ 15.  Some Plaintiffs’ fees have gone up.  See Melchionne Decl. ¶ 16;  Maglieri Decl. ¶ 12.  Plaintiff Attorney Silver has foregone representation of individuals who would meet the statutory definition of “assisted person.”  See Silver Decl. ¶¶ 7-9.  Plaintiff client Anita Johnson has put it well: “Before October of last year, I would have paid half the amount for an attorney and got twice the advice.  Something is not right about this.”  Johnson Decl. ¶ 8.


Even beyond the financial burden, Plaintiff Attorney Melchionne has testified “If I am a debt relief agency, I am required by the law to make statements with which I do not agree, that violate my ethical duty, and that are not in the best interest of my clients.  For example, Section 527 requires me to tell my client that they do not need an attorney to file for bankruptcy even if I think that they really do need an attorney.  This requirement has not only created confusion for potential clients but in some cases has caused irreparable harm to their ability to obtain a fresh start from the bankruptcy process.”  Melchionne Decl. ¶ 22; see also Silver Decl. ¶ 9; Maglieri Decl. ¶ 16; Roisman Decl. ¶ 11.  

The statements and the explanations for them are, unsurprisingly, profoundly confusing to clients.  Clients “look at me glassy-eyed,” testified Plaintiff Maglieri.  Maglieri Decl. ¶ 15.  “I would never provide all this information to all my clients if I did not fear legal action under the new statute.  Indeed, I think it interferes with my ethical obligation to my client.  Most of the information is irrelevant most of the time, much of it is incorrect, and it is confusing to them.”  Id.   Plaintiff Melchionne testified, “Uniformly, potential clients that come to see me are confused by the required disclosures of BAPCPA.  I have stopped trying to explain all the inaccuracies in the disclosures because the few times that I tried this, the client’s reactions were so negative that I lost the client.  Additionally, there simply isn’t enough time to do it during the consultation.  I know that I am providing them with incorrect information, but if I am a debt relief agency, that is what the law requires me to do.”  Melchionne Decl. ¶ 21.  See also Roisman Decl. ¶ 11; Welsh Decl. ¶ 18.
Indeed, Plaintiff Anita Johnson has testified concerning her and her husband’s meeting with their attorney:  “At our initial consultation with our attorney, we received a bunch of disclosures regarding bankruptcy that confused us and left us indecisive as to which direction to turn. . . . For example, the disclosures we received stated that bankruptcy does not require an attorney. . . .My husband . . . asked me why we should pay an attorney if we could do it ourselves.  But I was worried that our limited understanding of bankruptcy and ‘street knowledge’ would not be enough to allow us to proceed on our own.  Additionally, I believe that turning to people who are not attorneys to help us with our bankruptcy would cause problems with our case if they did something wrong.”  Johnson Decl. ¶¶ 9-10.

4. Section 528 Would Require Attorneys To Provide False and Misleading Information in Their Advertisements.


If attorneys are included within the definition of “debt relief agency,” Sections 528(a)(3), (a)(4) and (b)(2) compel them to include in certain advertising the following misleading statement: “‘We are a debt relief agency. We help people file for bankruptcy relief under the Bankruptcy Code.’ or a substantially similar statement.”  11 U.S.C. § 528 (b)(2)(B), (a)(4).

With respect to advertising “of bankruptcy assistance services or the benefits of bankruptcy directed to the general public,” this statement must be “clearly and conspicuously” used, § 528(a)(4); with respect to advertising directed at the general public “indicating that the debt relief agency provides assistance with respect to credit defaults, mortgage foreclosures, eviction proceedings, excessive debt, debt collection pressure, or inability to pay any consumer debt,” the statement must be “included.”  §528(b)(2)(B).

The required statement is not factually accurate and is misleading.  Lawyers are not “debt relief agencies,” however that term may be defined by statute, and they differ dramatically from other entities required to provide this language in identical terms.  As Plaintiff Attorney Melchionne has testified, “The required language forces me to make statements that impede my ability to distinguish myself from nonattorneys or government agencies.”  Melchionne Decl. ¶ 20.  The language must be included even when the covered attorney will not, in fact, help most, or any, of the clients to whom the advertisement is directed to file for bankruptcy at all.  Indeed, the application of these rules to all advertisements for “eviction proceedings” and “bankruptcy assistance services” means the statements must be included even in advertisements directed at creditors and landlords by attorneys who never represent bankruptcy debtors.  Cf. Welsh Decl. ¶ 16 (“[W]e do not include this statement [in our advertising] because it is not true: We do not help people file for bankruptcy relief under the Bankruptcy Code.”).  Since “bankruptcy assistance” is defined so broadly, even family lawyers would apparently have to include these statements in their advertising – even though they, too, do not, in fact, help people file for bankruptcy.  See Roisman Decl. ¶ 12.  The advertising requirements may impose substantial costs as well.  See Melchionne Decl. ¶20.

And even when seeking the services of an attorney who does assist with bankruptcy, potential clients are misled by the required words.  Potential clients of all kinds who are seeking an attorney may be deterred from hiring one who must label himself a “debt relief agency.”  And indeed, one Plaintiff has testified, “[S]ome potential clients have expressed concern to me that the designation denotes that I am an agent for the federal government and that information which would otherwise be confidential might somehow be communicated to the government.”  Melchionne Decl. ¶ 20.

Violation of any of these provisions would subject attorneys to civil penalties and may require them to return any fees or charges paid by the assisted person as well as “actual damages,” whatever those might be, and attorney fees and costs.  States are empowered to bring an action on behalf of all residents seeking a return of fees and charges as well as actual damages and, in those cases, too, costs and attorney’s fees.  The Attorney General has described the challenged Sections as “rules of professional conduct for lawyers.”  Govt. Geisenberger Br. at 6 (referring specifically to Section 526); Govt. Zelotes Br. at 5 (same).   If the Act is construed to apply to lawyers, violation of any of these provisions could lead to disbarment or other disciplinary action.

ARGUMENT

Plaintiffs allege that Sections 526, 527 and 528 of Title 11 violate on their face plaintiffs’ rights under the United States Constitution if they are construed to apply to attorneys, and they seek declaratory and injunctive relief preventing the application of these provisions to them and those similarly situated.

As the Second Circuit has instructed, this court may enter a prohibitory preliminary injunction staying “government action taken in the public interest pursuant to a statutory or regulatory scheme” when the moving party has demonstrated that (1) absent injunctive relief, the moving party will suffer “irreparable injury,” and (2) there is “a likelihood that he will succeed on the merits of his claim.”  Plaza Health Labs., Inc. v. Perales, 878 F.2d 577, 580 (2d Cir. 1989); see also Rodriguez v. DeBuono, 175 F.3d 227, 233 (2d Cir. 1999) (per curiam) (reiterating the standard).


The violation of plaintiffs’ First Amendment rights means that plaintiffs have shown irreparable injury.  “[I]t is well settled that the loss of First Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.”  Mastrovincenzo v. City of New York, 435 F.3d 78, 89 (2d Cir. 2006) (citation and internal quotation marks omitted); see also Green Party of New York State v. New York State Bd. of Elections, 389 F.3d 411, 418 (2d Cir. 2004) (“where a First Amendment right has been violated, the irreparable harm requirement for the issuance of a preliminary injunction has been satisfied”).  Further, the interference with plaintiffs’ livelihoods and professions independently establishes irreparable injury.  See Roso-Lino Beverage Distribs., Inc. v. Coca-Cola Bottling Co., 749 F.2d 124, 125-26 (2d Cir. 1984) (per curiam) (finding irreparable harm from loss of “ongoing business representing many years of effort and the livelihood of its husband and wife owners”); Semmes Motors, Inc. v. Ford Motor Co., 429 F.2d 1197, 1205 (2d Cir. 1970) (affirming the finding of irreparable injury from the loss of a franchise because the right to continue a business “is not measurable entirely in monetary terms”).


In this Argument section, plaintiffs will demonstrate a likelihood of success on the merits of their claim.  Indeed, they will demonstrate an overwhelming probability that the statute is unconstitutional, or alternatively that a narrowing construction is required in order to save the statute from invalidity.  Each challenged provision will be addressed in turn.

I. IF IT IS CONSTRUED TO APPLY TO ATTORNEYS, SECTION 526(a)(4) CENSORS THEIR PROTECTED SPEECH AND VIOLATES THEIR RIGHTS AND THOSE OF THEIR CLIENTS.

A. If Section 526(a)(4) Applies to Attorneys it Violates Their Constitutional Rights.

1.
Prohibiting Attorneys From Advising Their Clients to Incur Additional Debt Violates the Right to Free Speech as well as Principles of Separation of Powers.

a. If it were construed to apply to attorneys, Section 526(a)(4) would take the censor’s knife to the heart of the attorney-client relationship.  The statutory provision is a content-based restriction on core protected speech, one immediately subject to strict judicial scrutiny.  Worse, it is viewpoint based.  By preventing an attorney from “advis[ing]” a client or potential client if he or she is an “assisted person” or “prospective assisted person” “to incur more debt in contemplation of such person filing a case” under the Bankruptcy Code, the statute “singles out a particular idea for suppression because it [is] . . . disfavored.”  Legal Services Corp. v. Velazquez, 531 U.S. 533, 541 (2001).   The First Amendment forbids laws “aimed at the suppression of ideas thought inimical to the Government’s own interests.”  Id. at 548-49.  Like all content-based restrictions on speech, Section 526(a)(4) is subject to strict judicial scrutiny.  Because it is viewpoint-based, it is virtually indefensible.

It is settled by Supreme Court precedent that courts must “accord speech by attorneys on . . . matters of legal representation the strongest protection our Constitution has to offer.”  Florida Bar v. Went for It, Inc., 515 U.S. 618, 634 (1995).  The provision by attorneys of “advice or legal assistance” is given full First Amendment protection.  See Velazquez, 531 U.S. at 544.  The Court has made clear that “information respecting . . . statutory rights” as “vital.”  Id. at 546.  And limitations on attorney advice to clients impose a “substantial restriction” on that fully protected speech. Id. at 544.


In Velazquez, the Court held that, even in the exercise of its spending power, Congress could not limit the legal advice that might be provided by attorneys, even by attorneys funded by the Government.  The First Amendment forbids government to “use an existing medium of expression and to control it, in a class of cases, in ways which distort its usual functioning,” id. at 543, the Court announced.  And restricting attorneys in advising their clients “distorts the legal system by altering the role of the attorney.”  Id. at 544.  Indeed, the Court found that restrictions on attorneys distort the system of justice and impose impermissible systemic costs on the judiciary.

If the Government could not impose a restriction on attorneys it subsidized, this blanket censorship of private speech by all attorneys nationwide is an a fortiori case.  Section 526 is not limited to prohibiting attorneys from advising their clients to act in fraudulent or unlawful ways.  It prohibits the provision of advice to undertake lawful action in incurring debt, even when that action is something the attorney would otherwise be ethically bound to advise, and even when the debt undertaken will not be adversely affected by bankruptcy.  Section 526 thus chills the attorney’s exercise of the advice and counsel function that is the defining feature of our profession.

The Government has argued that the words “in contemplation of such person filing a case under this title” should be construed to mean that an attorney may not “advis[e] a debtor to take on debt because he or she intends to file for bankruptcy.”  Govt. Geisenberger Br. at 11 (emphasis in original).  To begin with, the plain language of the statute will not support this countertextual reading.  The statute imposes restrictions in any case in which an assisted person is contemplating filing a bankruptcy petition.  But even if this Court were to accept the Government’s construction, it would make no difference.  Many kinds of competent, ethically required legal advice (as noted in the examples previously cited) would come within the Government’s proposed construction.

b. Section 526(a)(4) cannot survive strict scrutiny because it is not narrowly tailored to serve any compelling governmental interest.  The Government has stated that this provision is designed to prevent lawyers from advising clients “to unfairly take advantage of discharge (by running up debt primarily because it will not need to be repaid) or ‘game’ the means test (by piling on enough debt to avoid a presumption of abuse, § 707(b)(2)).”  See Govt. Geisenberger Br. at 11-12.  These interests do not rise to the “compelling” level, but even if they did, the statute is far broader than these two narrow circumstances.   Indeed, on its face it is not designed to prevent the conduct the Government describes.

First, incurring debt with no intent to repay it is already fraudulent, 11 U.S.C. 
§ 523(a)(2), and, independent of these provisions of BAPCPA, an attorney could not lawfully or consistent with State ethical requirements, advise a client to incur it.  This statute is therefore completely unnecessary if prevention of such advice is its goal.  Nor is this law narrowly drawn to that goal.  This law is not limited in any way, but covers advice given to any assisted person contemplating filing for bankruptcy to incur debt – to anyone, for any reason.

The statute is also wholly unnecessary to ensure that findings of abuse are made in proper cases.  Section 707(b) contains a “presumption” of abuse that will attach where income less certain amounts including secured and priority debts is above a certain threshold.  It is true that if one took on additional secured debt there are a narrow set of circumstances in which one could consequently fall below the threshold.  The statute’s broad restriction on attorney speech, though, is obviously not remotely tailored to prevention of “gaming” the 707(b) presumption in these narrow circumstances!  In any event, if such debts are incurred in good faith and for bona fide reasons, there is nothing improper about them.  More important, if such debts are incurred with the primary intention of defeating the presumption of abuse, the debtor’s petition may nonetheless be found abusive.  Only the “presumption” of abuse would be gone; Section 707(b)(3) provides specifically that a petition may nonetheless be dismissed as an abuse if it is filed in bad faith or the totality of the circumstances demonstrates abuse.  See 11 U.S.C. § 707(b)(3).  Creditors or the government could and would certainly argue that the petition of one who had taken such action to avoid the presumption of abuse was nonetheless abusive.  Silencing attorney speech therefore is not necessary to address the alleged problem of “gaming” the means test in Section 707(b).
The Government can point to no legitimate interest, let alone a compelling one, in restricting attorney speech here.  If Congress wishes to prevent the incurring of some such debt, it may make it unlawful; it may limit the availability of a discharge for such debt; indeed, it may use it as a trigger to prevent individuals from obtaining bankruptcy relief altogether.  But the advice prohibited by the statute is limited to no such category of debt and includes advising a client to incur debt in all the varied circumstances where there is a bona fide, good faith, lawful and ethical reason for incurring the debt and where doing so would be in the client’s best interest.  The Government has no legitimate interest in denying its citizens the legal advice the statute purports to restrict.  

The law is not narrowly tailored along a second dimension, because of the limited class of clients to whom the law applies.  “Assisted person” is defined as “any person whose debts consist primarily of consumer debts and the value of whose nonexempt property is less than $ 150,000.” 11 U.S.C. § 101(3).  Even if there were some reason such advice from a lawyer should be censored, there is no reason why that limitation should apply only to clients with less than $150,000.00 in nonexempt property, or those whose debts consist primarily of consumer debts.

Indeed, this restriction imposes a further unconstitutional burden on free speech by requiring attorneys to determine at the outset of their representation private financial information about their client’s assets that may be wholly irrelevant to the contemplated representation.  It may be very difficult – and prohibitively burdensome – for a lawyer to discern accurately whether a client possesses less than $150,000.00 in nonexempt property, without a complete examination of the client’s debts and financial holdings.  See, e.g., Welsh Decl. ¶ 14.  Indeed, in order to ascertain a client’s equity interest in a house or other property, which might well be necessary in a close case, the attorney would be required to obtain an appraisal of that property and to compare it with the mortgage or other loan balance owed by the client.  Certainly, some clients would find such scrutiny invasive and embarrassing and may decline representation on that basis.  In any event, the obligations on attorneys imposed by the Act would represent a significant burden, and the Constitution forbids not only flat bans on speech but also laws that substantially burden speech in practical effect.   SEQ CHAPTER \h \r 1City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 428 (1993) (invalidating municipal ban on the use of newsracks on public property to distribute commercial handbills, even though alternative means of distribution remained);  SEQ CHAPTER \h \r 1Meyer v. Grant, 486 U.S. 414, 420 (1988) (applying “exacting scrutiny” to ban on the use of paid petition circulators to collect signatures in order to put initiatives on the ballot in state elections); Riley v. Nat’l Fed’n of the Blind, 487 U.S. 781, 788-89 (1988) (“exacting First Amendment scrutiny” applies to “a direct restriction on the amount of money a charity can spend on fundraising activity”).

Finally, this regulation cannot meet the least restrictive alternative test that is a part of strict scrutiny.  Whatever interest this ban on attorney advice may serve, it would be far more direct simply to prohibit the conduct that Congress finds offensive.  The problem, if there is one, would be addressed precisely, and a ban on attorney speech would then be completely unnecessary.  Here, clients may still engage in the conduct about which they may not receive advice from their counsel if they independently realize that it is lawful, if they happen to do so through inadvertence, or if someone other than their lawyer tells them about it.  Perversely, their lawyer, on whom they are supposed to rely for precisely the kind of advice that is prohibited, may not advise them to do so.

It is a bedrock principle of First Amendment law that, even where government may make certain conduct unlawful, it may not seek to deter such conduct instead through prohibiting the provision of truthful information about it.  See Thompson v. W. States Med. Ctr., 535 U.S. 357, 371-72 (2002) (striking down even under the less rigorous scrutiny applicable to commercial speech a ban on speech because it was not less restrictive than a direct regulation of the conduct the banned speech was about): Rubin v. Coors Brewing Co., 514 U.S. 476, 490-91 (1995) (same); NAACP v. Button, 371 U.S. 415, 437 (1963) (First Amendment forbids penalizing those “advocating lawful means of vindicating legal rights”).

2.
Prohibiting A Bankruptcy Attorney From Advising a Client to Pay A 
Lawyer’s Fee or Charge Also Violates The First Amendment and 
Separation of Powers Principles.
The restriction on advising a client to “pay an attorney . . . fee or charge for services performed as part of preparing for or representing a debtor in a case under this title” is an even more direct attack on the provision of advice to clients and, indeed, on the legal profession.  It is not even limited to payment “in contemplation of bankruptcy,” covering all advice to pay for representation.  But even if this provision were read, contrary to its text, so that what is prohibited is advice to “to incur more debt . . . to pay an attorney or bankruptcy petition preparer fee or charge for services performed as part of preparing for or representing a debtor in a case under this title,” it would violate the Constitution, since the ordinary, lawful and ethical mechanism for payment of bankruptcy attorneys who represent clients in chapter 13 proceedings is through the debtor incurring debt that is paid off through the chapter 13 plan.

This restriction is utterly indefensible.  It suffers of course from all the infirmities of the other restriction on advice in Section 526.  It is not tailored at all to any even legitimate governmental purpose.  But it contains an additional, fundamental flaw.  This is not a ban on solicitation.  This statute prohibits advising an individual who has walked through a lawyer’s door – indeed, who is or seeks to be the lawyer’s client – to pay, or to incur a necessary debt to pay, an attorney’s fee, that is from advising him or her to hire a lawyer.

Prohibiting advice to hire a lawyer may prevent the individual from obtaining all legal counsel, though with proper advice he or she could procure representation.  Laws with such an effect have long been held flatly to violate the First Amendment.  As the Supreme Court has explained, a law prohibiting an individual from “advis[ing] another that his legal rights have been infringed and refer[ring] him to a particular attorney or group of attorneys . . . for assistance” violates the First Amendment.  See Button, 371 U.S. at 434; see also U.M.W. v. Illinois Bar, 389 U.S. 217, 223 (1967) (“the principles announced in Button” are not “applicable only to litigation for political purposes”).  This is because “[t]here . . . inheres in [such a] statute the gravest danger of smothering all discussion looking to the eventual institution of litigation.”  Id.  And if incurring such debt is the only way that a person of few means in financial distress may obtain a lawyer, the Government may not prevent an attorney from advising a client to do it.  See Button, 371 U.S. at 438-39 (form of law is irrelevant if its effect is to stifle the exercise of First Amendment rights).  Indeed, those who engage in providing the prohibited advice may not constitutionally be punished because they are “advocating lawful means of vindicating legal rights.”  Id. at 437.  

Moreover, this law prohibits giving advice to hire a lawyer only if that lawyer will be hired for purposes of filing a bankruptcy case.  Such a content- and viewpoint-based restriction may well be unprecedented.  Absent a compelling governmental interest – and there is none here – a provision such as this cannot survive.  See Button, 371 U.S. at 438.

This provision, too, offends Separation of Powers principles because it may prevent the presentation to the courts of many, many of this class of claim.  A restriction with such an effect, too, was found impermissible in Velazquez, in a case involving only the recipients of federal funds.  The statute there prohibited Legal Services Corporation attorneys from presenting claims or making arguments that a state statute conflicted with a federal statute or that either a state or federal statute by its terms or in its application was violative of the United States Constitution.  This restriction on legal claims was held there to “threaten severe impairment of the judicial function.”  Id. at 546.  This infringement on the ability of private attorneys to represent clients in bankruptcy and on the ability of individuals to bring such cases is, again, an a fortiori case.  Preventing attorneys from advising clients to hire them for a fee or to pay their lawful debts owed to them for services rendered is not narrowly tailored to achieve any compelling, or indeed any legitimate, public purpose.  For this reason, too, the provision therefore must be struck down.

B.
If Section 526(a)(4) Applies to Attorneys it Independently Violates Their 
Clients’ Rights.

1.
If It Is Construed To Apply To Attorneys Section 526(a)(4) Violates Their 
Clients’ Rights To Free Speech, To Due Process And To Petition the 
Government For Redress Of Grievances.
a.
Section 526(a)(4) contains an unprecedented intrusion into the attorney client relationship, restricting the attorney’s power to provide appropriate legal advice to his or her client.  The restrictions on speech also invade the rights of clients to receive important information.   SEQ CHAPTER \h \r 1The Supreme Court has frequently recognized that First Amendment rights belong to recipients — or potential recipients — of speech as well as to the speakers themselves.  Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 756-57 (1976), (quoting Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972)); Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 651 (1985).  See also Lamont v. Postmaster General, 381 U.S. 301 (1965); Thomas v. Collins, 323 U.S. 516, 534 (1945); Martin v. Struthers, 319 U.S. 141, 143 (1943); Stanley v. Georgia, 394 U.S. 557, 564 (1969).

Even where a would-be speaker, rather than a listener or viewer, is the actual party challenging a law under the First Amendment, the speaker is entitled to invoke the public's right to a diversity of information sources.  “The Constitution often protects interests broader than those of the party seeking their vindication.  The First Amendment, in particular, serves significant societal interests.”  First Nat’l. Bank of Boston v. Bellotti, 435 U.S. 765, 776 (1978).  "[T]he First Amendment goes beyond protection of the press and the self-expression of individuals to prohibit the government from limiting the stock of information from which members of the public may draw."  Id.  Information about one’s rights under the law could not be more precious.  “The State is not entitled to interfere with . . . access [to civil courts] by denying its citizens accurate information about their legal rights.”  Zauderer, 471 U.S. at 643.  That the restrictions on attorney advice deny “assisted persons” such information provides an independent reason why their strict scrutiny is required under the First Amendment.  And, as we have demonstrated above, the restrictions cannot be justified under that standard.
b.
The restrictions at issue here also impair the clients’ fundamental right of access to court, which is independently protected by both Due Process and the Petition Clause of the First Amendment.  Tennessee v. Lane, 541 U.S. 509, 523 (2004) (“The Due Process Clause also requires the States to afford certain civil litigants a ‘meaningful opportunity to be heard’ by removing obstacles to their full participation in judicial proceedings.”) (citation omitted); Christopher v. Harbury, 536 U.S. 403, 413 (2002) (right of access to court protects against official action that “frustrates” ability to pursue litigation); M.L.B. v. S.L.J., 519 U.S. 102, 106-07 (1996) (Constitution precludes applying fee for assembling record when fee would hinder ability to contest parental-rights termination action); Boddie v. Connecticut, 401 U.S. 371, 372 (1971) (invalidating divorce filing fee).  Indeed, the right of meaningful access to courts means that even prisoners may not be denied “adequate . . . assistance from persons trained in the law.”   Bounds v. Smith, 430 U.S. 817, 828 (1977). 

In the same way that the Constitution prohibited the Government from impairing access to the courts in these cases, the Constitution prevents the Government from impairing public access to the bankruptcy system in this one.  Restrictions on provision of legal advice like those contained in Section 526(a)(4) work to impair clients’ access to the legal system, and interfere with their ability to exercise their legal rights.  Indeed, even attorney advertising “may be vital to the recipients’ right to petition the courts for redress of grievances.”  Florida Bar, 515 U.S. at 636 (Kennedy, J., dissenting).

Section 526(a)(4), in directly infringing on the ability of attorneys adequately to represent and advise their clients in light of the applicable substantive law, thus implicates a cluster of constitutional provisions that protect those clients’ ability to vindicate their legal rights.  It may be upheld, therefore, only if it can pass the most searching judicial scrutiny.  But again, the Government cannot meet its burden to demonstrate that the restrictions contained in Section 526 are narrowly tailored to a compelling government interest.  Consequently, they must be struck down.

2.
In Limiting the Legal Advice Available Only to Clients of Certain Means, 
Section 526(a)(4) Violates Those Clients’ Right to Equal Protection of the 
Laws.

Section 526(a)(4) does not prohibit the provision of legal advice “in contemplation of bankruptcy” or concerning the payment of attorneys to all individuals.  Rather it draws a line based on wealth.  If it is construed to apply to attorneys, it prohibits giving certain legal advice only to “any person whose debts consist primarily of consumer debts and the value of whose nonexempt property is less than $ 150,000.” 11 U.S.C. § 101(3).  This restriction on provision of legal advice to a group defined by its lack of wealth violates fundamental principles of Equal Protection.

The Supreme Court has made clear that our system of justice must treat the rich and the poor alike.  “Courts have confronted, in diverse settings, the ‘age-old problem’ of ‘providing equal justice for poor and rich, weak and powerful alike.’”  M.L.B., 519 U.S. at 110 (quoting Griffin v. Illinois, 351 U.S. 12, 16 (1956)).  Fifty years ago, the Supreme Court articulated the principle that the type of justice one gets cannot be made to “depen[d] on the amount of money [a man] has.”  Griffin, 351 U.S. at 19.  That principle extends to civil cases, e.g., Fuentes v. Shevin, 407 U.S. 67 (1972) (individuals who are unable to pay a bond are entitled to as meaningful a hearing as wealthier people would get before their household goods may be seized), and it is implicated by this case directly.

Section 526(a)(4) presents an unusual case, in which clients who can afford to pay for legal advice are barred from receiving it for no reason other than their lack of wealth.  This cannot be justified by the need to cover costs.  Nor is it a burden the client may escape if only he can scrape together the money necessary to pay some fee.  This case thus has none of the complexity of those cases in which, rather than merely seeking to enforce a negative right against government interference, plaintiffs have asserted an affirmative right of access to judicial proceedings despite their inability to pay.  See, e.g., M.L.B. v. S.L.J., 519 U.S. 102 (1996) (state may not require payment of record preparation fees as a prerequisite to allowing an indigent to appeal), Boddie v. Connecticut, 401 U.S. 371 (1971) (state may not require payment of court fees and costs).  Plaintiffs do not seek waiver of any reasonable fees imposed by the State.  They do not seek to shift the costs of invocation of the legal system from themselves on to the State.

Rather, they challenge a statute that simply draws a line based on wealth in determining who may receive the complete legal advice that any one of us has a right to expect from our attorney.  While wealth, of course is not a suspect classification, the law here trenches on a fundamental right, the right of equal access to the judicial system.  See, e.g., Griffin, 351 U.S. at 18; Laurence H. Tribe, American Constitutional Law 1461 (West Publishing 2d ed. 1988).  As such, the line drawn by the statute must be struck down unless it is narrowly drawn to serve a compelling governmental interest.

Here, there is not even a rational reason for the line.  The status of having $150,000.00 or more in nonexempt property has no implications for an individual’s entitlement to anything under the Bankruptcy Code.  Indeed, that line appears nowhere else in the Code.  Nor is there any rational reason why someone whose nonexempt assets are slightly more than $150,000.00, but who still is in need of advice in contemplation of bankruptcy, should have the advantage of obtaining the proper legal advice, while a similarly situated person with nonexempt assets less than $150,000.00 is denied that advice.  The discrimination effected by the statute is thus wholly arbitrary.  This provides yet another independent reason requiring the invalidation of Section 526(a)(4).

II. IF THE STATUTE IS CONSTRUED TO APPLY TO ATTORNEYS, SECTION 528(a)(1) AND (2) VIOLATE THEIR RIGHTS AND THOSE OF THEIR CLIENTS UNDER DUE PROCEESS AND THE FIRST AMENDMENT.

Sections 528(a)(1) and (a)(2) also operate to limit the ability of attorneys to give legal advice and to practice their profession.  If attorneys qualify as debt relief agencies, Section 528(a)(1) requires that they shall “not later than 5 business days after the first date on which [the attorney] provides any bankruptcy assistance services to an assisted person, but prior to such assisted person’s petition under this title being filed, execute a written contract with such assisted person that explains clearly and conspicuously the services [the attorney] will provide to such assisted person; and the fees or charges for such services, and the terms of payment.”  11 U.S.C. § 528(a)(1) (emphasis added). Section 528(a)(2) requires a debt relief agency to “provide the assisted person with a copy of the fully executed and completed contract.”

By its terms, Section 528(a)(1) affects the provision of any advice or counsel to any person who comes within the definition of “assisted person.”  Unlike Section 526, this Section contains no reference to provision of services “in contemplation of bankruptcy,” nor is this rule limited to either those who might or plan to or do file bankruptcy cases.  If an attorney is a “debt relief agency,” this rule by its terms would apply to all his or her engagements with respect to “assisted persons.”  See Welsh Decl. ¶ 14.  But even if the statute were somehow limited to some class of representations that has something to do with bankruptcy, it would nonetheless violate the Constitution.  Because of its breadth, this provision is not appropriately tailored to any even legitimate governmental interest.  As such it must be struck down.

These provisions do not require the attorney to offer the client a contract or to let the client know of his or her rates.  They mandate an executed contract.  There is no reprieve if a client or potential client refuses to sign the agreement.  By its terms, then, the statute imposes strict liability for an act over which the attorney has no control: If an attorney provides advice to an “assisted person,” but that person does not execute a contract within five days, the attorney has violated the provision.

To make legal liability turn in this way on an act over which the attorney has no control violates Due Process.  Indeed, it is a venerable principle that to impose a penalty for blameless conduct is precisely the kind of arbitrary action that is forbidden by the Due Process Clause.  See, e.g., Southwestern Tel. & Tel. Co. v. Danaher, 238 U.S. 482, 490-91 (1915)(invalidating penalty under Due Process Clause for conduct that involved “no intentional wrongdoing; no departure from any prescribed or known standard of action, and no reckless conduct”); Peisch v. Ware, 8 U.S. (4 Cranch.) 347, 363 (1807) (Marshall, CJ.) (even civil forfeiture of an owners goods may not be imposed “without any fault on his part” based solely upon the actions of “strangers, over whom [he] could have no control”); see also St. Ann v. Palisi, 495 F. 2d 423 (5th Cir. 1974) (Due Process prohibits children from being suspended from school because their parent fought with a teacher: punishment is impermissible without “personal guilt”); Scales v. United States,  367 U.S. 203 (1961) (Harlan, J.) (under Fifth Amendment Due Process punishment may be premised only upon “personal guilt”); cf. Logan v. Zimmerman Brush Co., 455 U.S. 422 (1982) (mandatory dismissal of a discrimination claim based solely upon the actions of a government official outside of the claimant’s control in failing to hold a statutorily-required conference within a mandatory 120-day period violated the claimant’s rights under the Due Process Clause); Levy v. Lousiana, 391 U.S. 68, 72 (1968) (discrimination against illegitimate children impermissible because it imposes harm for conduct for which they are blameless).  

The provisions also violate the First Amendment because they burden the exercise of the First Amendment rights of counsel, again, punishing them on the basis of an action for which counsel is not responsible and over which he or she has no control.

If the statute were read in an alternative way to command the attorney’s representation to end in the absence of an executed contract, the provision would nonetheless still place an unconstitutional burden on the Due Process and First Amendment rights of both attorney and client.  To begin with, though, the provision could not bear such a reading.  It does not command representation to end in the absence of an executed contract, it simply says that the attorney – if an attorney is a debt relief agency – violates the statute if he or she does not execute a contract within the five-day statutory window.  And indeed, if it commanded termination of representation it would pre-empt basic and uniform rules of legal ethics.  The rules of ethics do not permit an attorney simply to terminate a representation at will.  Thus, Connecticut Rule of Professional Conduct 1.16(b) states that ordinarily “a lawyer may withdraw from representing a client” only “if withdrawal can be accomplished without material adverse effect on the interests of the client.”
But if it were read in this way, this provision would amount to a restriction not merely on the giving of certain legal advice, but on the provision of all advice from an attorney to a client.  If it applies to attorneys, and if it is read to compel the attorney to cease providing advice if its terms are not met, the provision will terminate legal representations based on the failure of the client to act in executing the contract.  Again, this violates Due Process and the First Amendment, by requiring termination of an engagement on the basis of conduct for which the attorney is not responsible.

In the context of the attorney-client relationship, the attorney may recognize the need to provide continued advice to a client in a difficult legal situation whose gravity he or she does not yet appreciate.  That is why the ethical rules put the burden on the attorney to determine whether the interests of the client will by materially adversely affected before permitting withdrawal.  Similarly, clients may need continued counsel, but, particularly among the class of individuals who are so overwhelmed with debt they have sought legal advice, their lives may be so chaotic that, despite their intentions to do otherwise, they may not succeed in executing private contracts on the kind of short schedule the statue demands.  Further, as one plaintiff has testified, potential clients are also mistrustful of the insistence on a hurried signature before they even begin discussing their case, fearful that they are getting into something they may not be able to get out of.  And, of course, the lawyer and the client could be negotiating a contract in good faith, a procedure that could easily take more than five days.  Indeed, the five-day limitation is so short that, by itself, it violates Due Process.  Cf. City of Akron v. Akron Ctr. for Reprod. Health, 462 U.S. 416, 434 (1983) (a rigid requirement that certain abortions be performed in a hospital that “place[d] a significant obstacle” in the path of exercise of a constitutional right held invalid because it was not “reasonably designed” to further the state’s compelling interest in health). 

Even where the termination of representation would not violate the Rules of Professional Conduct, the statute would violate Due Process and the First Amendment by commanding it.  To bar a representation from continuing in the absence of an executed written contract within five days restricts the attorneys’ and the clients’ rights without being narrowly tailored to any compelling governmental interest.
 

III. IF THE STATUTE IS CONSTRUED TO APPLY TO ATTORNEYS SECTION 527’S COMPELLED STATEMENT REQUIREMENT VIOLATES THE FIRST AMENDMENT.

As described above, it is well-settled that courts must “accord speech by attorneys on . . . matters of legal representation the strongest protection our Constitution has to offer.”  Florida Bar, 515 U.S. at 634.   The forms that Section 527 requires attorneys to give their “assisted person” clients, should attorneys be construed to fall within the statutory definition of “debt relief agency,” amount to an injection of the government into the middle of the attorney-client relationship.  The forms contain false and misleading information, and inappropriate advice about how to proceed, that undermines the legal advice, based on an accurate understanding of the law and the exercise of professional judgment, that ethical counsel would otherwise provide his or her client.

Content-based laws that compel such speech, no less than content-based restrictions upon it, are subject to strict judicial scrutiny.  Riley,  487 U.S. at 798, 800.  Indeed, in a long line of cases, including Wooley v. Maynard, 430 U.S. 705 (1971), and West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943), the Supreme Court has made clear that the government may not conscript private citizens to disseminate a message that the government itself creates and controls.  The Court has applied that principle in a wide range of contexts, including situations where individuals were not even required to speak, but merely to contribute money that would be used for speech with which they disagreed, some where the speech was not fully protected like attorney speech to a client, but was merely commercial.  See, e.g. United States v. United Foods, 533 U.S. 405 (2001) (grower of branded mushrooms could not be required to contribute money for “generic advertising to promote mushroom sales”); Board of Regents v. Southworth, 529 U.S. 217, 233 (2000) (exactions in the form of a student activity fee may be used to pay for speech only if the speech is funded on a viewpoint-neutral basis).  “The general rule is that the speaker and the audience, not the government assess the value of the information provided.”  Edenfield, 507 U.S. at 767.

If the statute is construed to apply to attorneys, by its terms it requires any attorney providing any information, advice or counsel to any assisted person to provide the notices it describes.  But even if the most grammatical reading of the statute were not followed so that the mandatory statement provision were given a narrower scope, applying it only to attorneys providing advice relating to bankruptcy cases, for example, it “clearly and substantially burden[s] . . . protected speech.”  Riley, 487 U.S. at 798

First, Section 527(a)(2) requires attorneys, whether they have been engaged by the “assisted person” or not, to provide a written notice to the assisted person within three days of their having first offered to provide them with any information, advice or counsel.  That notice includes false information, information an attorney in his professional judgment would not deliver to his or her client, and require its delivery in a form, too, in which a lawyer would likely not, in the exercise of his or her professional judgment, determine to present it.  See Cohen v. California, 403 U.S. 15, 24 (1971) (form of expression is protected as well as content).


To begin with, the notice includes information that is false and may be misleading concerning the requirements of filing under Chapters 7 and 13.  It incorrectly states that the amounts specified in a section of the statute, 11 U.S.C. § 707(b)(2), must be specified in all bankruptcy cases; and it incorrectly states that disposable income must be determined in all Chapter 13 cases in accordance with that section.  It also requires an attorney to provide information that in his professional judgment is irrelevant and that his or her client does not need.  Thus, for example, not all “assisted persons” provided “bankruptcy assistance” will need advice about the deductions allowed by the means test in Chapter 7  Nor, indeed, will everyone who may receive bankruptcy assistance, ever file a bankruptcy petition – so that all that will be provided is irrelevant information the attorney is compelled to deliver which will only confuse the client.  Finally, the required form of the compelled statement also intrudes directly upon the attorney’s First Amendment rights.  Any ethical attorney will of course inform his or her client of the necessity that information provided to the bankruptcy court should be accurate and truthful.  It would be malpractice not to do so, not to mention a violation of state ethical rules that could lead to disbarment.  But the manner in which an attorney provides that information to his or her client is a matter of judgment, and a choice protected by the First Amendment.  

Section 527(b), if it were construed to apply to attorneys, would require them to provide the long, detailed, inaccurate and amateurishly drafted statement now set out in the U.S. Code.  See supra at 19-20 (providing the full text of the statement).  It, too, would require them to provide their clients with false information: It seriously misstates what will be required of a debtor who files a bankruptcy petition.  It is misleading, too, in suggesting that clients or potential clients may be able to take actions that they are not.  Thus, for example, it incorrectly states that filing fees are always required in bankruptcy court; it misstates what documents must be provided; it misdescribes the necessary temporal length of Chapter 13 Plans; it misstates the basis upon which repayment may be required under Chapter 13; and it falsely suggests that all “assisted persons” may “select” relief under Chapters 9, 11, 12, or 15.  See supra at 20-22 (analyzing assertions contained in the statement); Maglieri Decl. ¶¶ 15, 16 (“much of [the information in the required statements] is incorrect;” “I must now spend an inordinate amount of time going over each item in the disclosure, explaining the inaccuracies, correcting misunderstandings”).

It also would require attorneys, including plaintiffs here whose “assisted person” clients are not debtors in bankruptcy, to utter statements that are not in the best interests of their clients and with which they disagree.  These include statements that an attorney may not be required in their case; that a bankruptcy petition preparer could substitute for an attorney; that “someone familiar” with certain chapters of the Bankruptcy Code may be able to assist them rather than an attorney; and that they can get “help” with reaffirmation of debts, preparation of a Chapter 13 plan, and, indeed, obtaining court confirmation of that plan, from someone other than an attorney.  The provision, if construed to apply to attorneys, would require them to treat their clients as though they were equipped to assess the complexity of their own cases.   It would require them to state that their clients’ cases may be “routine,” even when they are not.  It would require them to elide the difference between attorneys and other individuals, including bankruptcy petition preparers, even when they may be ethically bound to clarify that distinction.  It would actually force them to urge their client speak to “someone familiar with” the provisions other than chapters 7 and 13, rather than an attorney at law!

Strict scrutiny is triggered merely by the requirement that an individual subsidize speech with which he disagrees.  See United States v. United Foods, 533 U.S. 405, 410-11 (2001).  How much worse to be compelled by law to utter it oneself.  Obviously no lawyer would agree with these statements, nor would they voluntarily provide this information to a client.  No lawyer ethically could.  The provision of truthful and nonmisleading information to a client is the lawyer’s obligation.  The lawyer’s right to provide that information is at the heart of what is protected by the First Amendment.

This compelled speech requirement cannot survive the strict scrutiny to which it must be subjected.  To begin with, there can be no compelling state interest in the promulgation of false and misleading information.  The Government has already conceded that its interest in compelling dissemination of false information is “reduced.”  Govt. Geisenberger Br. at 18, though it seems to have recognized that its position is weaker even than that.  Id. (“Serious constitutional doubt would exist about any statute that required the dissemination of false information.”).

And whatever the Government’s interest in compelling the provision of truthful factual information, there is no interest sufficiently strong to justify this compelled speech when what is provided is instead a series of suggestions of how a client should proceed that conflict with an attorney’s professional judgment about the appropriate legal advice that attorney should give.  Among the things the First Amendment fully protects is the very provision of legal advice.  See Velazquez, 531 U.S. at 544; Denius v. Dunlap, 209 F. 3d 944, 954 (7th Cir. 2000) (First Amendment protects the attorney’s effective rendering of legal advice and the client’s right to obtain legal advice from his attorney).


This provision is not tailored in any way to any purpose the Government can put forward to defend it.  If it is read to apply to attorneys, it applies to all who provide “bankruptcy assistance” to “assisted persons,” including Plaintiffs Brown & Welsh, P.C., and Attorney Roisman who do not represent debtors in bankruptcy.  Far from being narrowly-tailored to any interest that might be said to be furthered by the provision, its breadth is simply perverse.  As Plaintiff Roisman has put it, “The disclosures that I would be required to give under section 527 if I am considered a debt relief agency are totally irrelevant to my clients and my representation of those clients.  They would be costly, they would waste time and they would be enormously confusing for my clients.  To require my compliance with these requirements would serve no rational purpose whatsoever, but would substantially burden my family law practice.”  Roisman Decl. ¶ 11.  Similarly Attorney Welsh has testified: “Though we may be considered a debt relief agency, we do not provide the disclosures required by section 527 to our creditor clients such as landlords.  The disclosures simply make no sense in the context of the creditor-attorney relationship and would only serve to confuse our clients or cause them to seek counsel elsewhere.”  Welsh Decl. ¶ 18.  And, even were the statute narrower, given the imprecision and inaccuracy of the compelled factual statements here, and the obvious inapplicability in many or most cases of the legal advice they force even the attorney who represents debtors in bankruptcy to give, they cannot be said to be sufficiently tailored to any even any legitimate goal the Government might put forward.

IV. IF THE STATUTE IS CONSTRUED TO APPLY TO ATTORNEYS, THE ADVERTISING RESTRICTIONS IN SECTIONS 528(a)(3), (a)(4) AND (b)(2) VIOLATE THE FIRST AMENDMENT.

If they were applied to attorneys, Sections 528(a)(3), (a)(4) and (b)(2) would restrict Plaintiffs’ ability to continue to advertise their services as they desire.  These provisions cannot survive the strict scrutiny to which they should be subjected, nor could they survive scrutiny under the standard articulated by the Supreme Court and the Second Circuit for evaluating regulations of commercial speech by attorneys.

A. These Provisions Must Be Subjected to Strict Scrutiny Because they Compel Expression of An Idea With Which Plaintiffs Disagree.

To begin with, although these provisions compel that a statement be included in attorney advertising, the compelled statements articulate a noncommercial idea with which plaintiffs disagree.  What is compelled, therefore is not “commercial speech.”  Commercial speech is limited to expression that does no more than propose a commercial transaction.  See, e.g., United Foods, 533 U.S. at 409 (commercial speech “usually defined as speech that does no more than propose a commercial transaction”) (emphasis added); Board of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 473-74 (1989) (describing this as “the test”); Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 447 U.S. 557, 561 (commercial speech defined as “expression related solely to the economic interests of the speaker and its audience”) (emphasis added).

If it applied to attorneys, the Act would require them (as well as other providers of “bankruptcy assistance”) to assert “We are a debt relief agency.  We help people file for bankruptcy relief under the Bankruptcy Code.”  The sentence “We are a debt relief agency,” when uttered by an attorney, is not commercial speech.  Rather it is a misleading statement, one that misstates who the advertiser is and equates attorneys with all others who provide “bankruptcy assistance” and who are required by law to include the same statement within their advertising.  (Indeed, unlike the statement “We are attorneys at law,” this statement may be used by anyone in their advertising.)  To assert that one is a “debt relief agency” is to suggest that one is no different from a bankruptcy petition preparer or anyone else who provides bankruptcy assistance.  It devalues the coin of one’s license to practice law.

Noncommercial speech does not lose its fully protected character simply because it appears in the commercial context.  Riley, 487 U.S. at 796 (solicitation does not lose fully protected nature merely because it is “intertwined” with speech with commercial characteristics); Bolger v. Youngs Drug Prod. Corp., 463 U.S. 60, 66-67 (1983) (“The mere fact that these pamphlets are conceded to be advertisements clearly does not compel the conclusion that they are commercial speech.  Similarly, the reference to a specific product does not by itself render the pamphlets commercial speech.  Finally, the fact that [the speaker] has an economic motivation for mailing the pamphlets would clearly be insufficient by itself to turn the materials into commercial speech.”).  For example, the speech in New York Times v. Sullivan, 376 U.S. 254, 265-66 (1964), did not lose its fully protected character even though it was in the form of a paid newspaper advertisement.  See also Murdock v. Pennsylvania, 319 U.S. 105 (1943) (advertisement for religious book cannot be regulated as commercial speech).
In this case the statute is invalid because it

Require[s] [Plaintiffs] to repeat an objectional message out of their own mouths, cf.  West Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 632 (1943), require[s] them to use their own property to convey an antagonistic ideological message, cf.  Wooley v. Maynard, 430 U.S. 705 (1977),  Pacific Gas & Elec. Co. v. Public Util. Comm'n of Cal., 475 U.S. 1, 18 (1986) (plurality opinion) . . . and require[s] them to be publicly identified or associated with another's message, cf.  PruneYard Shopping Center v. Robins, 447 U.S. 74, 88 (1980). 

Glickman v. Wileman Bros. & Elliott, Inc., 521 U.S. 457, 471 (1997) (articulating the characteristics that require application of the Wooley line of compelled speech cases).  This compelled speech regulation therefore must pass the most rigid judicial scrutiny to survive.

That, of course, it cannot do.  The requirement that attorneys assert “We are a debt relief agency” is not at all tailored to the one interest the Government has put forward elsewhere in its defense, “forestalling deception,” Govt. Geisenberger Br. at 10, an interest that, whatever its strength, is not in any event in this context “compelling.”  Rather, this is a false and misleading statement.  It does not forestall deception.  It serves to confuse potential clients and to mislead them.  For this reason, the compelled speech provisions of Section 528 must be struck down.
B. Even If The Compelled Statements Are Treated As “Commercial Speech,” Sections 528(a)(3), (a)(4) and (b)(2) Would Have to Be Struck Down.

Even if the compelled statements are treated as regulations upon commercial speech, Section 528 cannot stand.  “Commercial speech that is not false or deceptive and does not concern unlawful activities,” Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 638 (1985), may be regulated only if the Government can satisfy all three prongs of the three-prong Central Hudson test: “First, the government must assert a substantial interest in support of its regulation; second, the government must demonstrate that the restriction on commercial speech directly and materially advances that interest; and third, the regulation must be narrowly drawn.”  Florida Bar, 515 U.S. at 624,(citing Central Hudson, 447 U.S. at  564-65 ) (internal quotation marks omitted).

The compelled statement provisions contained in the Act do not merely regulate false and deceptive advertising.  Nor does any of the advertising that is regulated concern unlawful activity.  What is regulated, rather, is an enormous breadth of lawyer advertising.  None of it concerns unlawful activity, nor is this a regulation of a class of advertising that is false or deceptive.  Since both restrictions on and compelled statement requirements relating to advertising may be subject to the Central Hudson standard, see, e.g., Int’l Dairy Foods Assoc. v. Amestoy, 92 F. 3d 67, 72-74 (2d Cir. 1996) (“IDFA”) (applying Central Hudson to a compelled disclosure in a commercial speech context of an “accurate, factual statement”), if Section 528 were treated as a regulation of commercial speech, that would be the proper test to apply here.  The burden is on the Government to demonstrate that the relevant prongs of the Central Hudson test are met.  If it fails to satisfy even one of the prongs, the advertising regulation must fall.
1.
First, the Government must assert a substantial interest in support of the regulation.  As the Supreme Court has explained “unlike rational basis review, the Central Hudson standard does not permit us to supplant the precise interests put forward by the State with other suppositions. Neither will we turn away if it appears that the stated interests are not the actual interests served by the restriction.”   Edenfield, 507 U.S. at 768. 

The Government has already come forward elsewhere with its asserted justification for these provisions.  It has said that the compelled statement requirements with respect to advertising serve the government’s interest in “preventing deception.” Govt. Geisenberger Br. at 6.

The statute itself, however, demonstrates that that could not have been the actual interest served by the law.  Far from “preventing deception,” the statute would require an enormous amount of advertising by attorneys to carry the inherently misleading label “We are a debt relief agency.”  This obviously does not serve the interest in “dissipating the possibility of confusion or deception.”  In re R.M.J., 455 U.S. 191, 201 (1982).  Whether or not attorneys fall within the definition of the legal term of art “debt relief agency” created by the statute, when regulation of commercial speech to “members of the public” who are “often unaware of the technical meanings” of legal terms, the question is how the words would be understood in “ordinary usage.”  Zauderer, 471 U.S. at 652.  And whatever one thinks a “debt relief agency” might be, an attorney in private practice certainly does not qualify as one in the ordinary understanding of a consumer.

Nor is the compelled statement purified by the additional sentence that is required:  “We help people file for bankruptcy relief under the Bankruptcy Code” (or the requirement in some cases of the clear and conspicuous statement that the services offered are with respect to bankruptcy under the Bankruptcy Code).  Even if that were all the attorney did – and helping people file for bankruptcy relief is not all that any of the plaintiff attorneys do when advising clients in financial distress – the two sentence compelled statement would still be misleading.  “If the disclaimer creates confusion, rather than eliminating it, the only possible constitutional justification for this speech regulation is defeated.”   Borgner v. Florida Bd. of Dentistry, 537 U.S. 1080, 1082 (2002) (Thomas, J., joined by Ginburg, J., dissenting from denial of certiorari) (criticizing Eleventh Circuit decision upholding a compelled disclaimer requirement for dentist advertising).

Even if the first sentence (announcing to the reader that what seemed to be an attorney at law is actually a “debt relief agency”) could be struck by this Court – and the statutory requirement that those two sentences “or their substantial equivalent” be included makes clear that that sentence could not be severed by this Court from the compelled statement, cf. Thornburgh v. ACOG, 476 U.S. 747, 764-65 (1986) (concluding in a parallel context that “dissection” would not serve the legislature’s purpose even in the presence of a broad severability clause) – a requirement that that second sentence be included in advertising still would not serve the purpose of preventing “deception” as that term has been used by the Supreme Court.

In other litigation, the Government has suggested that the law is directed at attorneys who are “actually, if not explicitly, touting bankruptcy assistance services” in their advertisements.  This suggestion of course completely fails to explain the sentence asserting that lawyers are a “debt relief agency.”  Moreover, an advertisement that omits the notice, “We help people file for bankruptcy relief under the Bankruptcy Code,” is not deceptive.  Prior cases applying Central Hudson have made clear that the category of “deceptive” ads is limited to communications that could mislead potential clients about the costs of representation, or about the skills of the attorney or his experience.  Cf., e.g., In re R.M.J., 455 U.S. at 205-06.  The concern in those cases has been that there would be concrete harm to clients if they relied upon the advertising: They might find themselves owing the lawyer money, they might be wrongly advised of their rights, or they might find themselves with a worse lawyer than they thought.  There is nothing deceptive in that sense at play here.  

This is not a law that requires attorneys to advertise “the serious downsides of filing for bankruptcy,” in order to prevent deception, which is, in fact, the only deception problem identified in the evidence contained in any of the legislative history to which the Government has pointed in defense of this statute (legislative history, in point of fact, not of this Act, but of earlier unenacted statutes). See Bankruptcy Abuse Prevention and Consumer Protection Act of 2003, Hearing on H.R. 975 before House Judiciary Comm., 108th Cong., 1st Sess. 55 (2003).  

Here, the law at best assures individuals are aware that one service these lawyers provide may be advice about and assistance with filing for bankruptcy.  But if they are unaware of that after reading an advertisement that does not contain the compelled statement, and do not discover this unless and until they have a conversation with the attorney in which they determine that information or advice about bankruptcy is appropriate to that representation, they are unharmed.  And indeed, the inclusion of the prescribed statement will be misleading, confusing or intimidating in many situations where a client who is not a likely candidate for bankruptcy might otherwise respond to a covered advertisement.  

This is thus a case like IDFA in which the Second Circuit held a state’s mere desire to assure that citizens had accurate, factual information about an advertised product (as opposed to a need to prevent deception) was an insufficiently substantial interest to permit compelled disclosure of that information in the commercial context, even when it was clear that that disclosure would lead many consumers, who wanted to know the information, not to purchase the advertised product.  See IDFA, 92 F.3d at 74.

To be sure, the law may play upon individuals’ negative impression of the idea of “bankruptcy,” by insisting that that word be used in advertisements.  Without the law, individuals may put that view aside and, in the end, decide to file.  The Supreme Court has made clear, however, that “the State is not entitled to prejudge the merits of its citizens’ claims by choking off access to information that may be useful to its citizens in deciding whether to press those claims in court.”  Zauderer, 471 U.S. at 645 n.12.  Any interest in controlling the way people think about their legal right to file for bankruptcy is illegitimate.  It is certainly not a “substantial” government purpose. 

2.
Next, even if this Court were to accept the prevention of deception as the actual purpose behind this law, the challenged provisions could not be upheld because they do not materially advance the interest.  “It is well established that ‘the party seeking to uphold a restriction on commercial speech carries the burden of justifying it.’ Bolger, 463 U.S. at 71, n.20; Fox, 492 U.S. at 480. This burden is not satisfied by mere speculation or conjecture; rather, a governmental body seeking to sustain a restriction on commercial speech must demonstrate that the harms it recites are real and that its restriction will in fact alleviate them to a material degree.”  Edenfield, 507 U.S. at 770-71.  See also Florida Bar, 515 U.S. at 625-26 (intermediate scrutiny cannot be satisfied by "mere speculation and conjecture"); Thompson v. W. States Med. Ctr., 535 U.S. 357 (2002); Rubin, 514 U.S. at 490 ("anecdotal evidence and educated guesses" do not suffice).
Here, the Government cannot demonstrate that there is real problem with consumers being deceived by the myriad advertisements covered because they do not state “We are a debt relief agency.  We help people file for bankruptcy relief under the Bankruptcy Code.”
  There is nothing inherently misleading about the enormous class of advertising affected.  There are no “studies” supporting the government’s position that there is a problem with attorney advertisements deceiving potential clients, nor is there even any “anecdotal evidence.”  Edenfield, 507 U.S. at 771.  Indeed, given the misleading nature of the required statement, what evidence there is indicates that ads without the compelled language will be better understood than those that contain it.  There is, in fact, no showing of any need for this law – or of any real problem of anyone ever being deceived or misled – at all.
  “[T] he failure . . . to provide direct and concrete evidence that the evil that the restriction purportedly aims to eliminate does, in fact, exist will doom [it].”  New York State Assoc. of Realtors v. Shaffer, 27 F. 3d 834, 842 (2d Cir. 1994).  For this reason, too, as applied to attorneys, these restrictions would be unconstitutional.


c.  Finally, this law is not tailored at all to the goal of preventing deception, let alone narrowly tailored to it.  With respect to commercial advertising of attorney services, restrictions “may be no broader than reasonably necessary to prevent deception.”  In re R.M.J., 455 U.S. at 203.  This law is utterly inadequately tailored to serve that purpose.  To begin with, its compelled statement requirement applies to all lawyers deemed “debt relief agencies” who engage in covered advertising.  This serves no purpose.  For example, a law firm representing creditors might well qualify as a “debt relief agency,” but mandating it to include the required statement would be misleading and confusing.  See Welsh Decl. ¶ 17 (“[I]ncluding such a statement would be misleading and devastating to our ability to keep and retain new creditor clients”); Roisman Decl. ¶ 12 (requiring family law attorney to include the statement serves no purpose and would deeply confuse potential clients; “Not only would we be forced to spend time and resources turning away clients seeking assistance with bankruptcy, which we do not provide, I believe that I would also lose potential clients with family law issue as a result of the statement.”).  

Second, the class to which the statement applies includes an enormous amount of advertising that is not, in fact, even about bankruptcy.  It applies to advertisements with respect to legal “assistance with respect to credit defaults, mortgage foreclosures, eviction proceedings, excessive debt, debt collection pressure, or inability to pay any consumer debt.”  It applies to a wide range of landlord-tenant, debt collection, real estate and other practice of law.  And it will chill an even broader range of advertisement.  Because attorneys who are not involved in filing for bankruptcy or other debt relief work are not likely to ask all their clients whether their debt is primarily consumer debt, or exactly how much they have in nonexempt assets, virtually all attorneys who wish to act prudently, at least those with individuals as clients, would include these compelled statements in their advertising directed to creditors, to landlords, to mortgage holders or to those having problems with individual creditors, with identity theft, and so on.

Precision of tailoring is essential where First Amendment rights are implicated.  See Button, 371 U.S. at 438 (“Precision of regulation must be the touchstone in an area so closely touching our most precious freedoms.”).   If “debt relief agency” is construed to include attorneys, the restrictions on attorney advertising contained in Section 528 are inadequately tailored to pass constitutional muster.

V. THE STATUTE SHOULD BE CONSTRUED NOT TO APPLY TO ATTORNEYS BECAUSE THAT IS THE BEST READING OF THE TEXT; IT IS THE PROPER APPROACH IN LIGHT OF THE SERIOUS CONSTITUTIONAL QUESTIONS THE ALTERNATIVE READING WOULD RAISE; AND IT IS THE CONSTRUCTION REQUIRED BY CLEAR STATEMENT RULES.

A. 
Under the Plain Language of the Statute, These Provisions Do Not Apply to 
Attorneys

Attorneys are not in terms included within the statutory definition of “debt relief agency.”  The statute defines “debt relief agency” to mean “any person who provides any bankruptcy assistance to an assisted person in return for the payment of money or other valuable consideration, or who is a bankruptcy petition preparer under section 110.”  It identifies “bankruptcy petition preparers,” but not attorneys, as “debt relief agenc[ies].”  The Government argues that attorneys are implicitly contained within the definition because “bankruptcy assistance” is defined to mean “any goods or services sold or otherwise provided to an assisted person with the express or implied purpose of providing information, advice, counsel, document preparation, or filing, or attendance at a creditors' meeting or appearing in a case or proceeding on behalf of another or providing legal representation with respect to a case or proceeding under this title.”  Because bankruptcy assistance includes “providing legal representation with respect to a case or proceeding under this title,” the argument goes, any attorney who has represented an assisted person in a bankruptcy case is a “debt relief agency.”

Whatever the merits of construing the language of Sections 526, 527 and 528 to include attorneys in this backhanded way might be if this were all the statute contained, any such interpretation is impermissible because the statute itself contains a rule of construction that forbids it.  The Government has frankly conceded that if this statute were to apply to attorneys, it would impose “a number of rules of professional conduct for lawyers.”  Govt. Geisenberger Br. at 6 (referring specifically to Section 526).  But Section 526(d)(2) provides specifically that the provisions at issue here – Sections 526, 527, and 528 – shall not “be deemed to limit or curtail the authority or ability of a State or subdivision or instrumentality thereof to determine and enforce qualifications for the practice of law under the laws of that State; or of a Federal court to determine and enforce the qualifications for the practice of law before that court.”  11 U.S.C.  
§  526(d)(2).

If they are construed to apply to lawyers, these provisions would do just that.  They would purport to limit the power of state and federal courts to regulate the legal profession – to determine what advice may ethically be given by lawyers, and what their advertisements may ethically say.  The plain language of Section 526(d)(2) means that the statute may not be construed in a way that leaves attorneys affected by the rules for “debt relief agencies” contained in Sections 526, 527 and 528.  This Court should hold, therefore, that they are not.

B. If The Statute Were Deemed Ambiguous, It Should Be Construed Not To Apply To Attorneys In Order To Avoid The Substantial Constitutional Questions That Would Otherwise Be Presented.

This reading is reinforced by the doctrine of constitutional avoidance.  Even if the text were merely ambiguous about these sections’ application to attorneys, under that doctrine, an ambiguous statute must be construed to avoid grave constitutional questions.  Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades Council, 485 U.S. 568, 575 (1988)" \s "Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades Council, 485 U.S. 568, 575 (1988)" \c 1 Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988)
.

As the discussion to this point should make crystal clear, the challenged provisions present grave constitutional questions, if they are construed to apply to attorneys.  And the language of the statute about their applicability to attorneys is, at the least, ambiguous.  In these circumstances, the proper course is for this court definitively to construe Sections 526, 527 and 528 not to apply to attorneys.  And of course if that interpretation is wrong, Congress will remain free to enact a law unambiguously expressing its intent.
C. The Statute Lacks the Clarity Necessary to Effect a Congressional Regulation of Legal Practice.

Finally, attorneys should not be deemed to qualify as “debt relief agencies” because the statute should not be construed to interfere with the sanctity of the attorney-client relationship and the traditional mechanisms by which the legal profession is regulated.  The exercise of professional judgment is the sine qua non of serving as a counselor at law.  Without sufficient justification, the government may not inject itself into the attorney-client relationship and limit the attorney’s ability to exercise his or her own judgment about how best to advise a client.  If it does, the inherent nature of the practice of law is destroyed.


The Due Process Clause has long been held to restrict the state’s ability to prohibit one from practicing one’s profession.  See, e.g., Gabbert v. Conn, 131 F.3d 793 (9th Cir. 1997) (Due Process Clause “protects an individual's  right to practice a profession free from undue and unreasonable state interference”), rev’d on other grounds sub nom. Conn v. Gabbert, 526 U.S. 286 (1999); Dent v. West Virginia, 129 U.S. 114 (1889).  And the right to practice law has long been held to hold a special place among the professions.  See Supreme Court of N.H. v. Piper, 470 U.S. 274, 281-83 (1985) (“right to practice law” is a “fundamental right” for purposes of the Privileges and Immunities Clause of Article IV primarily because of the “noncommercial role and duty” it entails).


While reasonable regulations of the practice of law are, of course, permissible, this statute does not fall within that category.  With respect to a single set of clients, the statute would, if read to apply to attorneys, prohibit them from providing the comprehensive and competent legal advice that is the essence of our occupation.  With respect to this discrete group of clients, it would prohibit them from acting as “attorneys,” as “counselors at law,” as that profession has been defined over the course of Anglo-American legal history.  See Velazquez, 531 U.S. at 544 (recognizing inherent qualities of the practice of law and holding unconstitutional a governmental attempt to restrict attorneys in advising their clients in a way that “distorts the legal system by altering the role of the attorney”).

Moreover, if attorneys were swept with the category of “debt relief agencies,” the statute would trench on the authority of the traditional regulators of the bar, a displacement the statute lacks the clarity necessary to achieve.  “States have a compelling interest in the practice of professions within their boundaries, and . . . as part of their power to protect the public health, safety, and other valid interests they have broad power to establish standards for licensing practitioners and regulating the practice of professions.”  Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 (1975).  “The interest of the States in regulating lawyers is especially great since lawyers are essential to the primary governmental function of administering justice, and have historically been ‘officers of the courts.’”  Id.  See also Florida Bar, 515 U.S. at 624 (state has interest in “integrity of the legal profession”) (internal quotation marks omitted); Ohralik, 436 U.S. at 460 (“the State bears a special responsibility for maintaining standards among members of the licensed professions”).

The Supreme Court has recognized that federal statutes ordinarily will not be interpreted as displacing state authority over professions such as law or medicine, absent a clear and plain statement of congressional intent.  See Gonzales v. Oregon, 126 S. Ct. 904, 925 (2006) (rejecting the suggestion that Congress intended “a radical shift of authority from the States to the Federal Government to define general standards of medical practice in every locality”); see also BFP v. Resolution Trust Corp., 511 U.S. 531, 544-46 (1994) (“Federal statutes impinging upon important state interests cannot . . . be construed without regard to the implications of our dual system of government. . . .  [T]hose charged with the duty of legislating [must be] reasonably explicit.”) (citation and internal quotation marks omitted).  It is a longstanding principle of federalism that while areas of traditional state authority may be supplanted by Congress when doing so is within its enumerated posers, if Congress does intend “to alter the ‘usual constitutional balance between the States and the Federal Government,’ it must make its intention to do so ‘unmistakably clear in the language of the statute,’” Gregory v. Ashcroft, 501 U.S. 452, 460 (1991) (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242 (1985)); see also, e.g., United States v. Bass, 404 U.S. 336, 349 (1971)(clear statement necessary before a federal criminal statute will be read to cover traditional area of state regulation through criminalizing mere possession by a convicted felon of a firearm); Arons v. New Jersey State Bd. of Educ., 842 F. 2d 58, 63 (3d Cir. 1988) (“In the absence of explicit provisions, we are not convinced that Congress intended to limit the states' traditional control over the practice of law. Nothing in the statutory language demonstrates a congressional desire to supersede the states' authority to regulate the legal profession.”).

Here, Congress has made clear that it does not intend the Act to regulate the practice of law, but that that function is left to the States and the federal courts.  Even if there were some ambiguity about this, under principles of Federalism the statute lacks the clarity required before it can be construed to enter that sphere of regulation.  Thus, since any construction of the statute to apply to attorneys would violate those principles, there is a third and independent reason that it should be construed not to do so.
CONCLUSION


Sections 526, 527 and 528 should be construed not to apply to licensed attorneys.  In the alternative, if they are construed to apply to attorneys, the provisions of those sections described above should be held unconstitutional.  In either event, plaintiffs have met their burden of showing that absent injunctive relief, they will suffer irreparable injury and that there is a likelihood that they will succeed on the merits of their claim. Plaza Health Labs., Inc. v. Perales, 878 F.2d 577, 580 (2d Cir. 1989).  This Court therefore should grant preliminary injunctive relief prohibiting the application of the challenged sections of the Act to licensed attorneys.
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Counsel for Plaintiffs
� Each of the Defendants is also a defendant in one or more other actions in a federal court challenging one or more of the provisions at issue in this case.  The Defendants are the United States and two federal government officials sued in their official capacities.  Some of the provisions at issue in this case have been previously addressed by Defendants only in filings formally made on behalf of Defendants United States and Attorney General Gonzales, but for convenience the arguments and positions taken in those filings, like those taken in filings by all three named Defendants, will be denominated arguments and positions of “Defendants” or “the Government.”


� The language of the provision literally says that anyone who provides any “information, advice [or] counsel” to any “assisted person” for any purpose is providing bankruptcy assistance, and that, if he or she did so for money or other valuable consideration, he or she would therefore be a “debt relief agency.”  Even if “information, advice [or] counsel” were to be modified by the subsequent phrase “in a case or proceeding on behalf of another” – and, while it might make more sense if Congress had included such a limitation, it does not appear that the language can grammatically be construed in this way – it would not be limited to bankruptcy cases.  If this applied to lawyers, any lawyer who had a client who was an “assisted person” to whom that lawyer provided information, advice or counsel, would be providing “bankruptcy services,” and would therefore be a “debt relief agency,” regardless of the matter with respect to which the information, advice or counsel was given.


� This is not a sustainable construction of the statute.  Because the previous clause relates to “attendance at a creditors’ meeting or appearing in a case or proceeding on behalf of another,” it is clear that the phrase “with respect to a case or proceeding under this title” modifies only “providing legal representation.”


� Thus, although Plaintiff Brown & Welsh, P.C., for example, “does not represent consumer debtors in bankruptcy proceedings,” Welsh Decl. ¶ 4, “[i]n some cases, where we have initiated eviction proceedings on behalf of a landlord, tenants have filed for bankruptcy in order to forestall the eviction.  In these cases, we will counsel and advise the landlord, as creditor, as to his or her rights and responsibilities with respect to the tenant’s bankruptcy.  We often represent these landlords in the bankruptcy and may file a proof of claim on their behalf or move for relief from the automatic stay in order to pursue the state court eviction action.


	“Several of our clients who are small landlords may qualify as ‘assisted persons’ under the definition contained in 11 U.S.C. § 101(3) and the advice, counsel and representation that we provide to these landlords falls squarely within the definition of ‘bankruptcy assistance’ under 11 U.S.C. § 101(4A).”  Welsh Decl. ¶ 5-7.


� The are numerous complications arising from unpaid domestic support obligations in the context of bankruptcy including jurisdictional issues between the Bankruptcy Court and the state Family and Probate Court.  See, e.g., 11 U.S.C. §§ 362(b)(2), 1307(c)(11), 1325(a)(8), 1328(a).  As a result, the cost of filing for bankruptcy will be more expensive in these cases.


� Indeed, if a debtor intends to file for bankruptcy, an attorney would want to advise him or her to borrow from such sources rather than, for example, obtaining a cash advance on a credit card.  Though obtaining such a cash advance may be a debtor’s first instinct, there is a legal presumption that such a debt, if incurred within the 70 days prior to filing bankruptcy, is fraudulent.  See 11 U.S.C. § 523(a)(2)(C)(i)(II).





� An attorney might also advise a client to obtain student loans, which will not be affected by bankruptcy, in order to pay for education that will increase the debtor’s income.


� The most natural reading of the plain language of the statute is that it also makes it unlawful to “advise an assisted person or prospective assisted person . . . to pay an attorney or bankruptcy petition preparer fee or charge for services performed as part of preparing for or representing a debtor in a case under this title.”  The Government’s narrower reading is incorrect.  Under its reading, the language prohibiting advice to incur debt to pay attorney fees or charges for representing a debtor in a bankruptcy case would be superfluous, since all such debt is, on its face, in contemplation of bankruptcy, and advice to incur it would already be prohibited under the more general language concerning advice to incur debt described above.  Of course, statutes must be construed to give effect to all their provisions, and in a way that renders none of their language superfluous.  E.g., Hibbs v. Winn, 542 U.S. 88, 101 (2004).  In addition, the Government’s proposed construction would be grammatically incorrect.  The statute contains two parallel infinitive verbs in its text, “to incur” and “to pay.”  The rules of grammar indicate that these two infinitives identify the two prohibitions in the statute.  The first is to “advise an assisted person or prospective assisted person to incur more debt in contemplation of such person filing a case under this title,” and the second is to “advise an assisted person or prospective assisted person . . . to pay an attorney or bankruptcy petition preparer a fee or charge for services performed as part of preparing for or representing a debtor in a case under this title.”  11 U.S.C. § 526(a)(4) (emphasis added). 


� For example, the New Haven County Bar Association charges a $35 referral fee for all types of cases except personal injury and social security matters.  See � HYPERLINK "http://www.newhavenbar.org/lrs.php" ��http://www.newhavenbar.org/lrs.php�.  The Hartford County Bar Association charges a $25 referral fee for a ½ hour consultation.  See http://www.hartfordbar.org.


� See, e.g., Connecticut Rules of Professional Conduct, R.7.1 (“A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false or misleading if it: (1) contains material misrepresentation of fact or law, or omits fact necessary to make the statement considered as a whole not materially misleading…”).


� In addition, with respect to the former advertising, the attorney would have to “disclose clearly and conspicuously . . . that the assistance may involve bankruptcy relief under this title.”  11 U.S.C. § 528(b)(2)(A).  With respect to the latter, the attorney would have to “clearly and conspicuously disclose . . .  that the services or benefits are with respect to bankruptcy relief under this title.”  11 U.S.C. § 528(a)(3).


� See, e.g., Connecticut Rules of Professional Conduct, Preamble [4](“A lawyer’s conduct should conform to the requirements of the law, both in professional service to clients and in the lawyer’s business and personal affairs.”).


� See also Tom Doherty Assoc., Inc. v. Saban Entm’t, Inc., 60 F.3d 27, 37 (2d Cir. 1995) (“We have found irreparable harm where a party is threatened with the loss of a business.”).  Although plaintiffs’ economic injury is concrete, it not easily measured for purposes of awarding money damages.  See Shapiro v. Cadman Towers, Inc., 51 F.3d 328, 332 (2d Cir. 1995) (irreparable injury standard met where injury “cannot be remedied by an award of monetary damages”) (internal quotation marks omitted); see also Tucker Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 975 (2d Cir. 1989) (same).


� The Act also raises a significant Separation of Powers issue because it interferes with clients obtaining full information about their legal rights.  “That our citizens have access to their civil courts is not an evil to be regretted; rather, it is an attribute of our system of justice in which we ought to take pride.  The State is not entitled to interfere with that access by denying its citizens accurate information about their legal rights.”  Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 643 (1985).  See also id. at 645 n.12 (“The State is not entitled to prejudge the merits of its citizens’ claims by choking off access to information that may be useful to its citizens in deciding whether to press those claims in court.”)  If it applied to attorneys, the statute would alter the shape of cases presented to the courts and would limit courts in their ability properly to implement the substantive law.  See Velazquez, 531 U.S. at 546 (“The restriction at issue here threatens severe impairment of the judicial function. . . .  A scheme so inconsistent with accepted separation-of-powers principles is an insufficient basis to sustain or uphold the restriction on speech.”).


� Without some kind of narrowing construction, the fact that this law applies to advice given to “prospective assisted persons” independently renders it void for vagueness.  Due Process requires that an individual have notice of what conduct will violate the law.  In this case “assisted person” is defined by a person’s means and whether his debts are primarily consumer debts.  What it would mean to be a “prospective” assisted person – a phrase that demonstrates the slapdash drafting reflected throughout this statute – is difficult, perhaps impossible, to conceive.  Yet providing certain advice to such persons is made unlawful by the statute.


� As Velazquez makes clear, the standard of review utilized in Gentile v. State Bar of Nevada, 501 U.S. 1030 (1991), for evaluating restrictions placed by State Bar ethical rules upon extrajudicial speech by attorneys “participating before the Courts” – there, for example, a press conference by a criminal defense attorney representing an indicted defendant – has no application here.  Accord Gentile, 501 U.S. at 1073 (attorneys have different “First Amendment interest[s]” depending upon “the kind of speech . . . at issue”).  In any event, this law could not pass muster even under that standard.  First, whatever interest Congress perceived in preventing assisted persons incurring the lawful debt at issue it is obviously far weaker than the interests in regulating speech asserted in Gentile, the “fundamental” “interest under the Constitution” in “the right to a fair trial by ‘impartial’ jurors” and the interest in preventing the costs and risks attendant upon extrajudicial statements that may infringe that right.  Id. at 1075.  Second, the restraint on speech here is not “narrowly tailored” to achieve Congress’s objectives.  When compared with an actual ban on incurring whatever debt Congress was concerned about, this speech ban is both underinclusive (in not preventing all such debt from being incurred, even by clients, but only in prohibiting attorneys from advising it) and overinclusive (in prohibiting and chilling attorney speech counseling clients to incur debts that are beyond the scope of Congress’s concern).  Cf. Thompson v. W. States Med. Ctr., 535 U.S. 357, 370-76 (2002).


� Discrimination with respect to free speech rights, too, independently violates equal protection as well as the First Amendment.  See Police Dep’t. of Chicago v. Moseley, 408 U.S. 92, 94-96 (1972).


� As with Section 526(a)(4), because this restriction applies only to persons with less than a certain amount of wealth, Sections 528(a)(1) and (a)(2) independently violate the equal protection component of the Fifth Amendment’s Due Process Clause.  Because they implicate the client’s right of access to court, these provisions must be subjected to strict scrutiny.  Again, there is not even a rational reason that the provisions limiting the ability of an attorney to represent a client should apply only to persons whose debts are primarily consumer debts and who have less than $150,000.00 in nonexempt property when others with more wealth are excused from them.





� And because these provisions, too, apply only to “assisted person” clients, like the provisions described above, if their requirements are held applicable to attorneys, they independently violate the equal protection component of the Fifth Amendment’s Due Process Clause.


� Nor can they make such a demonstration with respect to advertisements that do not include the required language about the assistance provided being with respect to bankruptcy.


� The Government has asserted that the legislative history supports the proposition that “Evidence before Congress indicated that some bankruptcy lawyers did not mention in their advertisements that their ability to make ‘debts disappear’ derived from the use of the bankruptcy process.”  Govt. Geisenberger Br. at 10.  The evidence the Government refers to is scant enough, but the Government points to no evidence that such advertisements were deceptive or caused any kind of problem.  For example, the Government cites legislative history that has nothing to do with advertising at all, but rather raises a concern that lawyers were not advising their clients properly about the negative consequences of filing for bankruptcy.  Bankruptcy Abuse Prevention and Consumer Protection Act of 2003, Hearing on H.R. 975 before House Judiciary Comm., 108th Cong., 1st Sess. 55 (2003) (statement of a retailer asserting that there are attorney ads that “do not even mention bankruptcy—they talk about ‘restructuring’ your finances.  I question whether these aggressive advertisers inform their clients about the serious downsides of filing for bankruptcy.”). 


� The test prescribed by Zauderer does not apply because the sentence, “We are a debt relief agency,” is not a “purely factual and uncontroversial” statement.  See National Elec. Mfrs. Assoc. v. Sorrell, 272 F. 3d 104, 113 (2d Cir. 2001).  In any event, the challenged provisions would not survive constitutional scrutiny even under the Zauderer test, which differs from the Central Hudson test only in its somewhat more relaxed third prong, because, as the discussion in the text makes clear, it is not “appropriately tailored” to prevention of deception.  See Ibanez, 512 U.S. at 146 (compelled disclaimers subject to the Zauderer test will be upheld only if “appropriately tailored” to serve a sufficient governmental purpose).


� At least one Court has concluded that these rules do not apply to attorneys.  See In re Attorneys at Law and Debt Relief Agencies, 332 B.R. 66 (Bankr. S. D. Ga. 2005), appeal docketed, No. 4:05-cv-00206 (S.D. Ga. Nov. 3, 2005). That Court found that Congress could not have intended the law to apply to attorneys – because of the usurpation of the traditional state function of regulation of the practice of law that would entail, id. at 71, because of the irrationality of having attorneys tell clients that they have a right to hire an attorney and how they can prepare the necessary documents pro se, id. at 70, and because the use of the label “Debt Relief Agency” seems clearly not intended to describe “attorneys.”  That Court adopted an alternative reading of the statute holding that the “representation” referred to in the definition of “bankruptcy assistance” covered only the unauthorized practice of law, something that, without national legislation, may be difficult to regulate.  Id. at 70.


� An attorney also has both a liberty and a property interest in being able to practice his or her profession.  See, e.g., Tomanio v. Bd. of Regents, 603 F. 2d 255, 259 (2d Cir. 1979) (“the interest of a current practitioner of the healing arts in the continued practice of her profession is a property right within Fourteenth Amendment protection as defined in � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=2ff5703ec9e9489fa00a88e29336d3a0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b603%20F.2d%20255%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=15&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b408%20U.S.%20564%2cat%20572%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAt&_md5=bf50d8ca740ecb951523eacca2e0e8d6" \t "_parent" �Board of Regents v. Roth, 408 U.S. 564, 572 (1972),� and may also be ‘liberty’ within the same provision. � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=2ff5703ec9e9489fa00a88e29336d3a0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b603%20F.2d%20255%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b262%20U.S.%20390%2cat%20399%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAt&_md5=7776ec7fd8d1ee41ee0ff0a8e6187785" \t "_parent" �Meyer v. Nebraska, 262 U.S. 390, 399 (1923).�”), rev’d on other grounds, 446 U.S. 478 (1980); Bradley v. Fisher, 80 U.S. 335, 355 (1872) (“Admission as an attorney is not obtained without years of labor and study. The office which the party thus acquires is one of value, and often becomes the source of great honor and emolument to its possessor. To most persons who enter the profession, it is the means of support to themselves and their families. To deprive one of an office of this character would often be to decree poverty to himself and destitution to his family.”).


Singly and together, the provisions that are challenged here would, if applied to attorneys, also deprive plaintiff attorneys of Due Process in a distinct way, by interfering with the formation of the attorney-client relationship. The law’s provisions impose cost, reduce the attorney’s ability to see clients, and deter potential clients from engaging attorneys to represent them. Without adequate justification the law reduces the number of clients each attorney can see, and the percentage of potential clients that ultimately retain each attorney.  See, e.g., Melchionne Decl. ¶ 16 (describing the increased costs of each representation); Maglieri Decl. ¶¶ 12, 15 (describing the increase in fees and the reduction in the number of clients plaintiff is able to see as a result of the statute); see also Roisman Decl. ¶ 9 (“Compliance with the debt relief agency requirements would impair my ability to advise and represent my clients.”).  It thus limits in an ongoing way attorneys’, and especially bankruptcy attorneys’, very ability to engage in the practice of law.  Cf. Conn v. Gabbert, 526 U.S. 286 (1999) (holding by contrast that a brief interruption in an attorney’s ability to practice out of his office did not violate his right to practice his profession).  This amounts to an independent violation of Due Process.


� In Gonzales v. Oregon, the Court concluded that principles of federalism were so strong it did not even have to resort to the clear statement rule in that case.  See Oregon, 126 S. Ct. at 914 (noting that a clear statement is required), id. at 925 (concluding that, in light of principles of federalism, common sense meant that resort to the clear statement rule was not even necessary).
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